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. A statute providing that “all rights 


vs. Grorcrt W. ALLEN, CoLtEctor oF REVENUE FoR St- 
WANNEE County, Rrsponpent. 


. The charter of a railroad company providing “ that the said railroad 


and its appurtenances, and all property therewith connected, shall 
not be taxed higher than one half of one per cent. upon its annual 
net income,” isa contract between the State and the company, the 
obligation of which cannot be impaired by subsequent action of the 
State. 


. Upon the amendment of « charter of a railroad company (whose 


road was thus exempt from taxaticn) authorizing it to construct a 
branch road, the branch road, when constructed, became subject to 
the provisions of the original charter, and the right of exemption 
from taxation therein granted attached with full force to the branch 
road. 

” as to a line of railway which 
“are and have been legally vested” in one corporation shall pass to 
another corporation upon a sale by one to the other, is sufficiently 
clear and certain to pass a right of exemption from taxation, if such 
right existS in the vendor company at the time of sale. 


. The railroads exempted from taxation under the 18th section of the 


act entitled “an act to provide for and encourage a liberal system of 
internal improvements in this State,” approved January 6, 1855, were 
such roads only as were a part of the State system thereby created, 
and the railroad from Live Oak, Florida, to Lawton, Georgia, was not 
embraced therein. This section of that act construed. 
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5. The duration of a franchise or right granted by the Legislature to a 
corporation is fixed by the constitution operative at the time of the 
enactment, or by the enactment itself. The rights passing to the At- 
lantic & Gulf Railroad Company under the act of 1866, are coexistent 
with the franchise to be a corporation therein granted. 


Appeal from Circuit Court for Suwannee county. 


John F. White for Appellants. 


I. The bill filed by complainants in the court below 
claims that by virtue of the provisions of the act incorpo- 
rating the Pensacola & Georgia Railroad Company, and 
the amendments thereof, and that by virtue of the pro- 
visions of the act of 1855, commonly called the Internal 
Improvement Act, there was a contract entered into be- 
tween them and the State of Florida in regard to taxation, 
the obligations of which are violated by that part of the act 
of 17th February, 1874, which seeks to impose a tax upon 
their road ; that so much of said act as seeks to impose said 
tax violates Article I, Section 10, of the Constitution of the 
United States, and conferred no authority upon the de- 
fendant in the court below to collect the said tax as at- 
tempted. 

I. In support of these views, it is insisted that the act of 
8th January, 1853, incorporating the Pensacola & Georgia 
Railroad Company, and the acts amendatory thereof, passed 
respectively 22d December, 1859, and the 14th December, 
1866, must be taken and construed together as one act. 

II. That this follows, and is the result of that well estab- 
lished rule laid down by all the books in regard to the con- 
struction of statutes or contracts, that the intention of the 
parties must prevail, and that such intention is to be de- 
duced from the whole and every part of a statute or con- 
tract taken and compared together. 1 Kent Com., § 462; 
Coke on Litt., 381, note a; Chief Justice Marshall, 12 
Wheat. 332. 

And this principle is carried so far as to apply even 
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though some of the statutes have expired and are not re- 
ferred to in the other acts, when the acts are in “pard ma- 
teria,” because a code of statutes relating to one subject 
must have been governed by one spirit and policy, and in- 
tended to be consistent and harmonious in its several parts 
and provisions. 1 Burr, 445; Dwaris on Statutes, 569; 15 
Johns. 380; 10 Fla. 145. 

The Supreme Court of Florida sustains this view in Har- 
roli against’ Harroll, (8 Fla.,) and say it is a rule of law in 
construing statutes that the original act and the amend- 
ments are to be viewed as one act. 8 Fla. 46. 

Plowden says “these are rules by which the sages of the 
law have ever been guided,” and “they are maxims of 
sound interpretation which have accumulated by the expe- 
rience and are ratified by the approbation of ages.” Plow- 
den, 205. 

Appellants’ road, like the trunk road, has been held ex- 
empt from taxation from the time of its construction until 
1874, except as provided for in the charter, and we hold 
that the long acquiescence in this construction of the origi- 
nal act of incorporation and amendments thereof fixes this 
construction. 1 Cranch., 299; 1 Wheat., 304; 6 Wheat._ 
264. 

The Supreme Court of the State of Georgia, in a recent 
case, very similar to the case at bar, uses the following lan- 
guage: ‘ We must look to the original charter in order to 
ascertain what those rights, privileges and immunities are, 
inasmuch as the same are not specified in the new consoli- 
dation act.” ©. R. R. & B. Co. vs. State; 8. W. R. R. Co. 
vs. State, page 101, pamphlet edition, January, 1875. 

The plain and unmistakable language used by the Legisla- 
ture in the passage of the act of 1859 and the act of 14th 
December, 1866, clearly shows the intention of the Legisla- 
ture to be such as is here urged. The language is as fol- 
lows in each case : 

“An act to amend the act entitled an act to incorporate 
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the Pensacola and Georgia Railroad Company.” Acts of 
December 1859, 1866. 

The rule laid down by this court and cited in Harrol! 
against Harroll (8 Fla.) applies with peculiar force in the 
case at bar. Where the statute is an act of incorporation 
conferring a charter, and delegating, limiting, and speci- 
fying powers therein, the act becomes the constitution of the 
company incorporated, and like any other constitution when 
amended must be construed with the amendments as one 
entire instrument. 

III. Having, as we think, shown that the act incerpo- 
rating the Pensacola and Georgia Railroad Company, and 
the amendments thereof passed in 1559 and 1566, are to be 
taken as one act, we now proceed to show that there was a 
contract therein in regard to taxation, the obligations of 
which are violated by the revenue act of February 17, 1874. 

The 16th section of the act of incorporation stipulates 
that the “ Pensacola and Georgia Railroad and its appur- 
tenances, and all property connected therewith, shall nof 
be taxed Aigher than one-half of one per cent. on its annual 
net income.” Pamphlet Act 1253, Section 16, p. 45. 

The act of 17th February, 1874, under which appellants 
road is attempted to be taxed in this case, levies a higher 
tax than one-half of one per cent. on its annual net income, 
and is a tax upon the entire property owned by appellants 
in the road. Act of 17th February, 1874, Section 47, ete. 

IV. Appellants further insist that the act of 17th Feb- 
ruary, 1874, violates the obligation of the contract under 
the provisions of the act of 1855, commonly called the In- 
ternal Improvement Act, which enters into and forms part 
of the contract made with appellants through their grantors, 
and subsequently ratified by the State of Florida, 14th De- 
cember, 1866. Bush’s Digest, p. 370, Sections 18-24; Act 
1853, Section 4, p. 44; Act 14th December, 1866, p. 45. 

V. Appellants hold that the contract embraced in the 
act of incorporation and the amendments thereof, and in the 
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Internal Improvement Act, is protected by the Constitution 
of the United States, where the contract is based upon a 
consideration received or supposed to be received, and that 
this has been so often decided that the consideration can no 
longer be considered an open one. Cooly’s Con. Litm., side 
p. 281, and authorities there cited. 

The Supreme Court of the United States says that these 
principles have so often been set forth that it is a work of 
supererogation to euunciate them again. 13 Wallace, 646. 
264. 

The following rules for the construction of the contract 
are respectfully submitted : 

I. The intention of the contracting parties at the time 
the agreement or contract was made, must control the con- 
struction of the contract. Dwaris on Stat., 658, 698, 702, 
703; Cooley’s Con. Lim., 58-9. 

II. That the intention is to be found in the words taken 
in their natural sense,.and the words used in this contract 
are, “ shall not be taxed higher than one-half of one per 
cent. on the annual net income.” 

III. The intention is to be found by acts of the same 
character, passed at or about the same time, on the same 
subject matter. Acts 1853 chartering various railroads, and 
the spirit of the Internal Improvement Act. 

IV. The intention may be inferred from all subsequent 
legislation up to 1869, on the subject of railroads, by whicli 
it will be seen that they were held exempt from taxation as 
now exempted. 

V. The intention of the contracting parties is unmis- 
takably shown by the subsequent conduct in dealing with 
this question, for from 1853 to the date of the levy made by 
the Collector of Suwannee county in this case, no effort has 
been made to enforce the collection of the tax otherwise 
than as in accordance with the act of incorporation. 1 
Cranch., 299; 1 Wheat., 3, 4. 

VI. Appellants insist that if it should be held that their 
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road is an independent branch road, yet that the same was 
built under and by virtue of and in accordance with the pro- 
visions of the act incorporating the Pensacola and Georgia 
Railroad Company and amendments, and being completed 
according te the charter, the contract as to it became an ex- 
ecuted contract, which differs in nothing from a grant. 

A grant amounts in its own nature to the extinguishment 
of the right of the grantor, and that a party is, therefore, 
estopped by his own grant. 6 Cranch., 183; Cooley’s Con. 
Lim., side p. 274. 

VII. Appellants further insist that the State of Florida is 
estopped from attempting to collect the tax as proposed by 
the act of 1874, because “the rule of law is clear that when 
one, by his words or conduct, wilfully causes another to be- 
lieve the existence of a certain state of things, and induces 
him to act on the belief so as to alter or change his previous 
condition, the former is precluded from averring a different 
state of things existing against the latter at the same time.” 
Bigelow on Estoppel, 475. 

Appellants’ bill alleges that they were moved to make 
the investment in this branch road by the faith imposed in 
the guarantees and assurances contained in the acts of 1866, 
and prior acts. The demurrer of defendant admits this to 
be true. 

Appellants further insist that the State is estopped from 
enforcing the collection of said tax, because “a party who 
negligently or culpably stands by and allows another to con- 
tract on the faith and understanding of a fact which he can 
contradict, cannot afterwards dispute that fact in an action 
against that person.” Bigelow on Estoppel, 500; Act 14th 
December, 1866, page 45 ; 2 Curtis, 379. 

But it is insisted that we have forfeited our charter and 
rights because of non-compliance with Section 17 of the act 
of incorporation. 

This is denied. 

I. Because appellants’ road was completed within the 
time and according to the requirements of the charter. 
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II. Because the requirement of Section 17 is a condition 
subsequent, and does not, of its own force, destroy appel- 
lants’ franchise, nor until proceedings are commenced on 
the part of the State to procure a judgment of forfeiture by 
a court of competent jurisdiction. 9 Wendell, 351; 23 
Wendell, 255 ; 8 Wendell, 645. 

III. Because the franchise remains good until judicially 
declared forfeited, in a suit in behalf of the State: 2 Beas.., 
46; 98 & M., 394; 3 Amer. Rep. 

Onr bill of rights declares that no person shall be deprived 
of life, liberty or property without due process of law. Con- 
stitution of 1868. 

“A forfeiture without due notice to the owner of the 
property, and without an opportunity of being heard on the 
question of the owner’s culpability, is contrary to the bill of 
rights.” 3 Amer. Reports, 636; 1 Brightley’s Digest, page 
115, Section 355, title, Forfeiture. 

Where the Legislature violates the bill of rights, its” ac- 
tion is void ; the declaration in the bill of rights is in itself 
a prohibition. Cooly Con. Lim., side page 176. 

But we are told that our franchise is a mere privilege. 
which can be revoked by the Legislature at its will or by a 
subsequent Legislature. This is is denied, for— 

IV. While it may be true of municipal corporations cre- 
ated for governmental purposes alone, yet a different rule 
obtains where a corporation is created like that of the appel- 
lants. 

“That corporations which are granted, not as a part of the 
machinery of government, but for the benefit of the corpo- 
rators, are held to be contracts, and that the grant of the 
franchise can no more be resumed by the Legislature, or its 
benefits be diminished or impaired without the consent of 
the grantees, than any other grant of property, unless the 
right to do so is reserved in the charter itself.” Cooly Con. 
Lim., side page 279. 

No such reservation is to be found in our charter. 











SUPREME COURT. 
The Atlantic and Gulf R. R. Co. v. Allen. 


We hold that the act of 14th December, 1866, incorpora- 
ting appellants is a grant, conferring on them the franchise 
of the P. & G. R. R. Co., which had vested in the branch 
road. 4 Curtis, 501-2. 

But it is insisted that by the Constitution of St. Joseph, 
or the Constitution of 1845, (Thompson’s Digest, page 47, 
Section 46,) that the charter of the P. & G. RK. R. expired 
in twenty years. 

V. This is denied, as the act of incorporation did not con- 
fer exclusive privileges on the Pensacola and Georgia [ail- 
road Company. 10 Fla. 

Bat it is allege! that appellants’ rights are affected by the 
Constitution of 1865-6, and by the revenue law passed un- 
der the same in 1866. 

VI. This is denied, for Section 19 of the bill of rights, and 
Sections 2 and 3 of Article XI show that the convention re- 
spected the rights of appellants. Constitution of 1865-6, 
Section 19, Bill of Rights; Sections 2 and 3 of Article XI. 

The second section of the revenue act of 1865-’6 is in the 
following words: “ Provided that no taxes shall be levied 
pon property specifically exempted by law.” 

Appellants further insist that if it were even otherwise, 
their rights would be protected by the Constitution of the 
United States against the Constitution and revenue act of 
1865-6. 13 Wallace, 646. 

But it is insisted that the Pensacola and Georgia Railroad 
Company could not convey its purchase by a sale to com- 
plainants. 

VII. To this we reply, while it may be doubted whether 
« franchise can be seized and sold under execution, contrary 
to the will of the owner, yet the owner may, with the con- 
sent of the sovereign, sell, transfer and convey it as other 
property. Bouvier’s Law Dic. Title Franchisef; 15 Wal- 
lace, 466; 10 Howard, 376. 

As to whether the original contract contained in the act 
of incorporation and amendments was based upon a sufli- 
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cient consideration or supposed consideration, we need only 
to refer to the condition of our State with its valuable pro- 
duetions of cotton, sugar, tobacco, lumber, and naval stores 
shut out from the markets of the world in 1853, compared 
with the facilities for transportation and immigration after 
the construction of these roads, and to the consequent en- 
hanced value of the taxable property of the State in the 
<ection traversed by them. 

We conclude, theretore, that there was a contract between 
the contracting parties, based upon a sufficient considera- 
tion, stipulating that the appellants should not be taxed 
higher than one-half of one per cent. on the annual net in- 
come of their road. 

And that as the act 17th February, 1874, does propose to 
collect a higher tax from the appellants upon their road, it 
violates the obligations of said contract, and is, therefore, 
void. 

Mr. Attorney-General W. A. Cocke tor Respondent. 


The act of the Legislature of Florida requires a tax to be 
levied on the Railroads of this State. Vide Session Acts of 
1874, Chap. 1976, Section 47. 

The bill seeks to enjoin the collection of this tax on the 
ground of the illegality of the act of 1874. 

The act of the Legislature of 1874, under which the rail- 
road was taxed, was passed since the present constitution, 
that of 1868, was adopted. Vide Article XVI, Section 24 
of the Constitution of 1868. 

The act exempting the Pensacola and Georgia Railroad 
trom taxation, as of the other railroads ot Florida, is not 
operative in the present case. 

If the company did not forfeit its charter it failed on its 
part to comply with the requisites of the charter, and to pay 
the interest on its bonds and the sinking fund. Vide the 
Act of January 6th, 1859, known as “ An Act to Provide for 
and Encourage a Liberal System of Taxation.” See 18th 
Section. 
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This creates no vested right over and above a mere statu- 
tory privilege. Cooley on Con. Lim., p. 283. 

The constitutional prohibition on exemptions from taxa- 
tion repeals a mere statutory exemption. Vide Blackwell 
on Tax Titles, Chapter 33. 

There was no consideration on the part of the State. 
Cooley on Con. Lim., 281; Frask vs. Maguire, 18 Wallace; 
Railroad Company vs. Pennington, 18 Wallace. 

As to consideration, vide Gilmore vs. Sheboygan, 2 Black, 
510. 

The act of 1855 was at the time of its passage unconstitu- 
tional. Vide Constitution of 1845; Thompson’s Digest, 
Section 46, p. 47. 

What are exclusive privileges on the part of a corpora- 
tion? To use its property exempt from taxation. Bou- 
vier Title Privilege; Worcester’s Dictionary. 

The Atlantic & Gulf Railroad is a branch of the P. & 
G. Railroad. See the act incorporating the P. & G. Rail- 
road and amending its charter. 

Then there was an act authorizing the P. & G. Railroad 
to sellits branch road. Act of 1566, p. 45. 

When the A. & G. Railroad was put in possession of this 
branch of the railroad, the P. & G. had no franchises as to 
exemption. 

It does not appear that there was a sale, and, conse- 
quently, the A. & G. has no franchise fn this State. 

If there was a sale the charter privileges were surren- 
dered to the State. Angel & Ames on Corporations, § 776. 

The privilege of exemption had passed from the P. & G. 
before the act of 1866 authorizing the sale was passed. 

The act of 1866 authorizing the P. & G. Iailroad to sell 
the road, with exemption from taxation, from Lawton to 
Live Oak, was unconstitutional. Con. of 1865, Art. XIII. 
$2; vide Redfield on Railways, 2d vol., top pages 480-431. 

I[ad the P. & G. Railroad a right to build a railroad 
from Live Oak to some point on the Georgia line ¢ 
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By the original charter approved January 8th, 1853, it 
had no such right. 

By an act amending the charter of the P. & G. Railroad, 
it had a right to construct a road from its main line to the 
Georgia line, in Hamilton county. Vede Act of December 
29d, 1859, § 2, Chap. 1021, p. 36. 

Under this amended charter the P. & G. Railroad had a 
right to construct the road now extending from Live Oak, 
in Suwannee county, to some point on the Georgia line. 

The opinion of the court in the case of the Fla., Atlantic 
w& Gulf Central Railroad vs. P. & G. Railroad Co., 10 Fla., 
p. 145, affirming the decree of the Circuit Court for the Mid- 
dle Circuit, sustains this point. 

It is conceded that the P. & G. Railroad did construct 
this road, and that the iron was taken up by the Confeder- 
ate States Government. ; 

The P. & G. Railroad Company had a right to build this 
road. 

Then, how does this question affect the right otf the State 
to tax the road, according to the act of 1874? Exactly i 
the same manner as it could tax the P. & G. Railroad, 
were it in existence. And the court is referred to my brief 
in this case, maintaining the right of taxation to the P. & 
(x, Railroad, because it had never complied with its charter ; 
that it had been sold out, and that the Jacksonville, Pen- 
eacola and Mobile Railroad was substituted in its plaee by 
statute, and that the J., P. & M. Railroad could claim no 
exemptions from taxation that did not accrue to it as the 
suecessor of the P. & G. Railroad. 

The act of the Legislature of Florida, authorizing the P. 
& G, Railroad to sell and convey to the A. & G. Railroad 
its branch running from Live Oak to Lawton, approved De- 
cember 13th, 1866, could confer no privileges on that road 
which the P. & G. Railroad did not have. I have shown 
that the P. & G. Railroad was not exempt from the right 
ot the Legislature to be taxed. 
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The A. & G. is not lawfully exercising the functions of a 
corporation in the State of Florida, because there is no evi- 
dence of its ever having purchased that branch of the P. & 
G. Railroad running from Live Oak to Lawton, the title 
never having passed from the P. & G. Railroad, according 
to law, or even in obedience to the statute of December 
13th, 1866. 

It would appear from the failure of the P. & G. Railroad 
to comply with the act of December 13, 1866, that what is 
considered a sale of the Live Oak branch is a nullity and 
that the act thus far is a dead letter, and that the A. & G. 
is exercising the functions of a corporation without having 
complied with the statute, and has no right whatever in this 
State, as far as the law and the records show, that will ex- 
empt it from taxation. 

The case of “ Erie Railway Company” vs. Pennsylvania, 
21 Wallace, 492, sustains the legal view that a State, by 
enactments exempting State Roads from taxation, does not 
loose the right to tax other roads coming into the State. If 
the roads of the State of Florida are exempt from taxation 
by charter, it does not follow that the A. & G. Railroad 
from Lawton to Live Oak is exempt, for it does not claim 
to be a branch of the P. & G. Railroad, and it shows no 
title under the Act of 13th December, 1866. 


b] 


George P. Raney for Appellant: 


This suit involves the question of the right of the State 
to tax the railroad from Live Oak to the Georgia line. Un- 
der Section 47, Chapter 1976, of Laws of Florida, a tax has 
been levied, and while the appellee and defendant was at- 
tempting to collect it, the appellant and complainant filed 
his bill, and a rule to show cause why an injunction should 
not be granted as prayed, was made. The defendant de- 
murred to the bill, and the eause comes here upon an ap- 
peal from the Circuit Court’s order sustaining the demurre: 
and dismissing the bill. 
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There is an agreement in the record made by counsel 
waiving the question of the equitable jurisdiction to enforce 
the collection of a tax. 

The appellant claims that the property sought to be 
taxed is exempt from taxation; that it was exempt at the 
time the act of 1866 was passed, under which act, 
(Chapter 1573, Acts 1866, page 45), appellant acquired it, 
and that this exemption, whether total or partial, passed 
with the property to appellant. 

We consider that, practically, the sole questions for argu- 
ment here, as the allegations of the bill are admitted by the 
demurrer, are: 

1st. Was this property exempt trom taxation at the time 
the Pensacola and Georgia Railroad Company sold and con- 
veyed it to appellant, and if so, what was the character of 
the exemption ¢ 

2d. If it was either entirely exempt from taxation, or 
only subject to a limited tax, is the State precluded by the 
act of 1866 (Chapter 1573) and its contract thereunder with 
appellant, as alleged in the bill, from taxing it otherwise, 
orin any greater amount than it was taxable at the time 
we purchased it / 

The Act of 1853, Chapter 484, incorporating the Pensa- 
cola and Georgia Railroad Company, by Section 3 fixed the 
termini of the Pensacola and Georgia railroad at a point 
on the waters of Pensacola Bay and some point on tke 
Georgia and Florida boundary line, to be determined by a 
Board of Directors. Section 2 of the act fixed the cap- 
ital stock at $1,500,000, with privilege of increasing it if 
necessary to $3,500,000. Section 16 provided “that the 
said railroad and its appurtenances, and all property there- 
with connected, shall not be taxed higher than one-half of 
one per cent. upon its annual net income.” This act was 
approved January 8, 1853. 

December 22d, 1859, the Pensacola and Georgia Railroad 
Company by an amendment to its charter was empowered 
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te build this “ branch road.” (Chapter 1021, page 36, Acts 
1850.) 

Prior to this time the company had accepted the provisions 
ot the Internal Improvement law, and under that law and 
its original charter had constructed its road to a point east 
or the branch road. Having accepted the provisions of the 
Internal Improvement law, it became entitled to, and at the 
time of the purchase of the branch road by the appellant, 
was enjoying, the privileges offered or guaranteed thereby. 

The 18th Section of the Internal Improvement law pro- 
vides that the capital stock of any railroad company ac- 
eeptiug the provisions of the act shall be forever exempt 
trom taxation, and the roads, their fixtures and appurte- 
nances, ineluding work-shops and ware-houses, vehicles and 
property of every description needed tor the purpose of 
transportation of freight and passengers, or for the repair 
aud maintenance of the roads, shal! be exempt from taxa- 
tion while the roads are under construction, and for thirty- 
tive years from their completion, and al! the officers of the 
companies and servants and persons in the actual employ- ) 
ment of the companies be exempt from performing ordinary 
patrol, jury, militia and road duty. 

This seetion, it will be perceived, otiered these benefits, 
aud the companies accepting the provisions of the act be- 
came entitled to them. The only forfeiture clause in the 
act is in Section 30, which provides that no bonds shall be 
issued to the companies in any part of their roads not 
completed at the end of eight years from the passage of the 
act; and any company failing to grade twenty miles of road 
within four years from filing notice of the acceptance of the 
terms of the act, shall forfeit all right to its benefits. 
Within this clause it is apparent the Pensacola and Georgia 
Company never came, and if a sale under the third section 
of the act placed the company outside of the benefits of the 
act atter the sale, this sale did not take place till after the 
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Atlantic and Gulf railroad had acquired the property under 
the Act of 1866. 

Under the above facts we claim that the branch road 
was at the time of the purchase by appellants— 

1st. Entirely exempt from taxation. 

2d. That if not entirely exempt that it can be taxed no 
higher and in no other manner than as prescribed in Sec- 
tion 16 of the original charter, “one-half of one per cent. 
on annual net income.’ 

We maintain the first proposition on the pre that the 
exemption of the capital stock of a company exempts the 
whole property of the company. 

“ A statute exempting the capital stock of a railroad eom- 
pany exempts all property of the company necessary to 
carry on the business.” 14 Georgia, 275; 6 Gill. 288. 

“The word ‘stock’ includes all the property of the cor- 
porotion.” 26 Georgia, 651. 

“ Under a statutory provision subjecting to taxation ‘ al! 
property owned by incorporated companies over and above 
their capital stock,’ the road-bed, machinery, depots and 
other property of a railroad company used by the corpora- 
tion in operating its road, are exempt from taxation as a 
part of the capital stock of such company.” 30 Mo. 550. 

Under such a provision as this, of course, if the company 
owned property greater in value or amount than the value 
or amount of its capital stock, then such excess would be 
taxable, unless the statute provided that the specific prop- 
erty sought to be taxed should not be taxed. 

The above cases and others cited on pages 846 and 847 
of Abbott’s Digest of the Law of Corporations, show the 
effect of such an exemption of the capital stock. 

In the 14th Georgia case the facts were that the city ot 
Rome had power to levy a tax on all persons and protes- 
sions and property of every kind, whether real or personal, 
within its corporate limits, subject by the laws of the State 
to taxation, the tax not to exceed the State tax. 
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The charter of the railroad company provided that “the 
stock of said company shall not be liable to any duty what- 
ever, unless such and no more as is now in banks in this 
State.” Tax execution was levied upon property of com- 
pany in Rome, Georgia. The court held as follows: “ The 
property of a railroad company, within the city of Rome, 
held to be a part of its capital stock, and not liable to taxa- 
tion by that city as property.” 

So then it is clear that an exemption of the capital stock 
of a company exempts its property, and as there was 
nothing in the amendatory act of 1859, which said that the 
exemption of the capital stock of the Pensacola and Geor- 
gia Railroad Company should not apply to or cover the 
branch road when built, there is no reason that we can see 
why the branch road is not as much exempt as any other 
property of the company. All of the stock ot the company 
was exempt, whether the original $1,500,000, or any in- 
crease thereof that may have been made under Section 2 
of the Aet of 1853, and consequently all the property it 
may have represented, or that may have been held under it. 
The case of the State vs. the Norwich Railroad Company, 
30th Conn., cited on pages 846-7 of Abbott’s Digest of 
Corporations, where the head note is given in full, shows 
that an exemption of capital stock applies to new as well as 
old stock. 

The thirty-five year clause of Section 18 of the Internal 
Improvement law, it is clear, applies only to “ the roads,” 
&c., within the line of the Internal Improvement law. This 
is apparent from a careful consideration of Sections 2, 3, 18, 
4, 11, 12, 13, Sand 9. 

It will be seen that the bonds were to be a lien upon this 
line. That the granting an exemption merely of the 
capital stock of a company accepting the provisions of 
the act, or building a particular section of the road, would 
have been of no benefit to the bondholder in case of a dis- 
solution of the company from any cause. The exemption 
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would then have been dependent upon the continuation or 
existence of the stock, and in case it ceased to exist at any 
time prior to the maturing of the bonds, the bondholders’ 
security would have been so much impaired, and could 
have been defeated by sale for nonpayment of taxes, the 
payment of which, whether it was made by the owner of 
the property or the lien-holder, was a burden upon and dis- 
advantage to the security. Hence, to make the security 
better, the express limitation of thirty-five years, the period 
for whieh the bonds were to run, was declared. 

The limitation in Section 15 of the original charter is an 
answer to any argument against the exemption based upon 
the idea of “ monopoly,” or “ railroad rule,” or “ imposition.” 

2. But if this position is not sustained by the court, we 
submit that the rate and kind of taxation prescribed in Sec- 
tion 16 of original charter was the only taxation this prop- 
erty was liable to, and if this view is the correct one, we 
would remark that there is no law imposing a tax of this 
kind The tax imposed by the act of 1874 is an ad valorem 
tax upon the property. 

The amendment of 1859 merely gives the authority to 
build the road. But to whom does it give it? It is to the 
Pensacola and Georgia Railroad Company as it stood under 
its statutory creation. If the exemption of the capital stock 
by the internal improvement law is to be construed as above 
contended, then the Pensacola and Georgia Railroad Com- 
pany stood at the passage of the amendatory act, and of the 
act of 1866 authorizing the sale, and afterwards, at least up 
to 1869, wher the trustees sold out the road from Quincy to 
Lake City, with this feature of exemption applying to and 
affecting any amendatory act, not expressly or necessarily 
contravening it. If such is not the construction of the law 
upon an exemption of the capital stock of a company, then 
whatever the effect was, it stood with such effect as the law 
gives it as a part of the charter just as much as if incorpo- 
arted in the original act of 1853. If it did not have the ef- 
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fect contended, it certainly had not the effect to repeal the 
exemption clause of the 16th section of the original charter. 
So, assuming that it had no such effect as to exempt all the 
property as contended for, the Pensacola and Georgia Com- 
pany, as it stood with this 16th section, was the company. 
The Legislature was dealing with it as it had created it, and 
the amendatory statute should be taken as a part of the 
original, and the whole construed together as one act. 

Applying this rule as laid down in Harrell vs. Harrell, § 
Fla., 46, Sedgwick on Statutory Limitations, pp. 68, 209-10, 
and 1 Burroughs, 447, the 16th section should be held as ap- 
plicable to both the original and amendatory acts. Tax 
cases, 12 Gil. and Johnson. 

Assuming, then, that this branch road was either entirely 
exempt from taxation at the time the appellant purchased 
it, or subject merely to the half of one per cent. taxation, we 
maintain that it is impossible for the State of Florida, under 
any guise, however ingenious, to impose any tax upon it, 
unless it is a tax of one-half of one per cent. upon the annual 
net income from the property, and not even this, if the 
property was entirely exempt at the purchase. This we 
maintain on the ground that a purchase by the appellant, 
under the act of 1866, created a contract that the appellant 
should enjoy the same exemption from taxation, and that 
the contract is inviolable. 4 Wallace, 143 ; 13 Wallace, 264: 
13 Wallace, 269; 16 Wallace, 244 ; 2 Wallace, 36 ; 18 How- 
ard, 331. 


WESTCOTT, J., delivered the opinion of the court. 


The 47th Section of Chapter 1976 of the Laws of Florida, 
(acts 7th sess., 1874, page 21,) provides “that the president 
and secretary or superintendent of every railroad company, 
whose track or road-bed, or any part thereot, is in this State, 
shall annually, on or before the second Monday in June, re- 
turn to the Comptroller of the State, under their oath, the 
total length of such railroads, the total length and value 





























JUNE TERM, 1876. 655 


The Atlantic and Gulf R. R. Co. v. Allen. 





of such roads, including rights of way, road-bed, side 
track and main track in the State, and the total length 
and value thereof in each county, city and incorpo- 
rated town in this State. They shall also make return 
of the number and value of all their locomotive engines, 
passenger, freight, platform, construction and other cars, 
and the value thereof shall’ be apportioned by the Comp- 
troller, pro rata, to each mile of main track, and the Comp: 
troller shall notify the assessor of each county through which 
such railroad runs of the number of miles of track and value 
thereof and the proportionate value of personal property taxa- 
ble in their respective counties; and to such values thus 
‘apportioned the assessor shall add the value of all other real 
property, together with all fixtures, machinery, tools and 
other property within their respective counties; and upon 
the value thus ascertained, taxes shall be assessed the same 
as upon the property of individuals, and any agent of such 
company is authorized to pay such tax to the collector and 
retain the amount out of any money in his possession be- 
longing to such road.” 

Section 24 of Article XVI of the Constitution of 1868, 
(the Constitution operative when the section of the revenue 
law above quoted was passed,) provided that “the property 
of all corporations, whether Aerectofore or hereafter incorpo- 
rated, shall be subject to taxation, unless such corporation 
be for religious, educational or charitable purposes.” 

The Atlantic and Gulf Railroad Company, being in pos- 
session of, and operating as the owner thereof, a line of rail- 
way running through the county of Suwannee in this State, 
George W. Allen, the collector of revenue of that county, 
claiming to act under the provisions of the act of the Legis- 
lature and constitutional provision quoted above, made a 
seizure of certain property of the said railroad company with 
the purpose of selling the same to satisfy the tax alleged to 
be due the State of Florida, and was proceeding to take 
action looking to the sale thereof. 
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Under this state of circumstances, the Atlantic and Gulf 
Railroad Company file a bill in the Circuit Court of the 
Third Judicial Cireuit of Florida for Suwannee county 
against said collector, setting forth the manner in which it 
acquired said property, and alleging that by virtue of the 
legislation under which it acquired the said property, and 
the right to own and operate the same as a body politic and 
corporate in the State the said road and all the property 
appertaining thereto was exempt from taxation; that the 
legislation referred to did not confer simply a privilege of 
temporary exemption of such property from taxation, which 
might be subsequently recalled by the sovereign ; that such 
legislation constituted a eontract, which could not be subse- 
quently impaired by action of the State, either through a 
constitutional convention or an act of legislation passed in 
conformity to a provision of the Constitution. The bill 
prayed an order enjoining the sale threatened, for a perpet- 
ual injunction at the hearing, and for a decree declaring the 
act authorizing the tax unconstitutional and void. Upon 
the agreement of parties the sale was postponed. Subse- 
quently the defendant interposed a demurrer to the bill. 
The ground of demurrer was want of equity in the bill. Any 
question as to the jurisdiction of the court to enjoin the col- 
lection of taxes, was waived by the parties. Upon the hear- 
ing of this demurrer, the court sustained the same and dis- 
missed the bill. From this decree this appeal is prosecuted. 

The general question here involved is, whether, at the time 
the constitutional provision and the legislation above quoted 
authorizing this ad valorem tax were passed, this property 
was exempt trom such taxation by virtue of a contract be- 
tween the State of Florida and the Atlantic and Gulf Rail- 
road Company. If such a contract existed, then it was be- 
yond the power of both the convention and the Legislature 
thus to destroy it. The power of the State is limited in this 
respect by the Constitution of the United States, and this 
limitation extends as well to a convention of the people of 
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a State as to the general legislative power appertaining to a 
State government. 

This brings us to inquire how and in what manner this 
property was acquired by the Atlantic and Gulf Railroad 
Company, and whether it is, in its hands, exempt from this 
ad valorem tax. The bill alleges that it acquired this prop- 
erty from the Pensacola and Georgia Railroad Company, 
that by virtue of a contract with said Pensacola and Georgia 
Railroad Company “ it became seized and possessed, in its 
own right, of the said road,” and by virtue of the legislation 
of this State, it beeame entitled to all of the rights apper- 
taining to said property in the hands of the Pensacola 
and Georgia [Railroad Company, one of which, it glaims, 
was exemption from such taxation as is here levied. 

The act of the Legislature under which this property was 
acquired provides “that the P. & G. Railroad Company 
be and it is hereby euthorized to sell and convey to the 
Atlantic and Gulf Railroad Company, of Georgia, the branch 
of their road commencing at Live Oak and running to the 
Georgia line, connecting with the branch of the road of the 
said Atlantic and Gulf Railroad Company, beginning at 
Lawton, on the said Atlantic and Gulf Railroad, in Georgia, 
and running to the Florida line, and all the rights, fran- 
chises and privileges of the said Pensacola and Georgia Rail- 
road Company applicable to and connected with said branch 
road, in all respects as the same are and have been by law 
vested in said Pensacola and Georgia Railroad Company.” 
(Chap. 1573, Section 1, Laws of Fla.) There is no room for 
doubt as to the effect of this legislation. It is plain and di- 
rect. It is as positive and definite as it could be made. The 
sale of the road to the Atlantic and Gulf Company under 


this act is to pass all the rights, franchises and privileges of 


the Pensacola and Georgia Company in all respects as the 
same were, by law, vested in the Pensacola and Georgia 
Company. The object, purpose and effect of the law is upon 
the sale to vest the Atlantic and Gulf Company with the 
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same rights as were in the Pensacola and Georgia Company. 
A right of exemption from taxation can be passed under the 
general language of “all the rights” as well as any other , 
right. We can see no difference. Inall cases the language 
must be clear to create such an exemption as is here claimed, 
but it is going too far to hold that each right must be enn- 
merated in order to pass it. The term “ all rights ” embrace 
each right, and there is no room for the least doubt on the 
subject. ‘The case of Trask vs. Maguire, 18 Wall., 405, cov- 
ers the point here suggested, if, indeed, so plain a proposition 
needs any authority to sustain it. There was a sale in that 
case authorized by an act of the Legislature. “The act, un- 
der which the sale was made, provided that the purchasers 
should have all the rights, franchises, privileges and immu- 
nities, which were enjoyed by the defaulting company under 
its charter and laws amendatory thereof.” Say the Supreme 
Court of the United States: ‘“ The new company thus ac- 
quired all the immunity from taxation which the original 
company possessed.” The only difference between the act 
in the case before the Supreme Court of the United States 
and the act here, is, that in Trask vs. Maguire, it gave the 
purchasing company the rights and privileges which the old 
company had “under its charter and laws amendatory 
thereof,” while here, the act gives the purchasing company 
all the rights which “are and have been by law vested ” in 
the vendor company. The effect of the language is the 
same ; one is equally as explicit as the other. Rights which 
vest under a charter and its amendments, and rights vested 
by law, are terms signifying the same thing. 

In Humphrey vs. Peques, 16 Wall., 248, the act of the 
Legislature, construed by the court, provided “that all the 
powers, rights and privileges granted by the charter of the 
Northeastern Railroad Company are hereby granted to the 
Cheraw and Darlington Railroad Company, and subject to 
the conditions therein contained.” Under the orginal act to 
incorporate the Northeastern Railroad Company, no exemp- 
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tion from taxation was made; under an amendment it was 
exempted. The Supreme Court held that after the passage 
of the amended act, “the Northeastern Railroad Company 
was, in law, as if it had originally been chartered” with al! 
the rights conferred by the amended act, and that under the 
general language, granting “all the powers and rights” 
vested in the Northeastern Railroad Company, the right of 
exemption conterred by the amended charter passed to the 
Cheraw and Darlington Railroad Company. 

The next question is, was this line of railway in Suwannee 
county, and its appurtenances, and all property therewith 
eonnected, exempt from the tax here levied in the hands of 
the P. & G. Railroad Company at the time of the sale to 
the Atlantic & Gulf Company? If it was, then such 
right passed to the A. & G. Company. This question has 
been discussed in two aspects. I[t is claimed that this line 
of road was exempt from all taxation by virtue of the pro- 
visions of the 18th section of an act entitled “ An Act to 
Provide for and Encourage « Liberal System of Internal 
Improvements in this State,” approved January 6th, 1855. 
(Chap. 610, Laws of Florida.) It is also claimed that the 
jine of road was exempt from the tax here levied by virtue 
of the 16th section of the act incorporating the P. & G. 
Railroad Company, approved January Sth, 1853, Chapter 
484, and the amendment thereof, approved January 15, 
1859, Chap. 948. 

The P. & G. Railroad Company was one of the companies 
accepting the provisions of the Act of January 6th, 1855: 
and the 18th section of that act provided, “ That the capi- 
tal stock of any railroad company accepting the provisions 
of this act shall be forever exempt from taxation, and the 
roads, their fixtures, and appurtenances * * * * * shall be 
exempt from taxation while the roads are under construc- 
tion, and for the period of thirty-five years trom their com. 
pletion.” It is contended that an exemption of the capital 
stock of the P. & G. Company from taxation was an ex- 
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emption of all ot the property in connection with which 
the stock existed. As a general proposition it is true 
that the exemption of the capital stock of a company 
from taxation exempts the property in reference to which 
that stock exists, for the plain and simple reason that the 
stock, when considered independent of that property, is 
nothifig more than a valueless piece of paper. The property 
is the representative of the stock, the stock the representa- 
tive of the property, and as things of value and interest they 
are the same. Hence, it must be true that an exemption of 
one is the exemption of the other, for they are for the pur- 
poses of taxation the same thing. When, therefore, there 
is a plain and simple declaration by the Legislature that 
the capital stock of a company shall be exempt, and nothing 
more is said, that is an end of the question. Here, how- 
ever, the general rule cannot operate, because the Legisla- 
ture has plainly declared otherwise. It has said that while 
the capital stock shall Je forever exempt, yet, that all the 
property of the road shall be exempt for thirty-five years 
after completion. The necessary inference from this is, that 
after thirty-five years have expired this property may be 
taxed. The exemption, then, ceases under the letter of the 
law. This section must be given a consistent construction. 
It is contrary to the elementary rules controlling statutory 
construction to give one clause of a section a construction 
not consistent with the clearly expressed meaning of 
another, when the first can be construed in harmony with 
the last. The Legislature here was prescribing a rule of 
taxation and not its rate. The effect of the section is to 
prohibit taxation of the stock as stock of the company ; to 
forever prohibit the application of such a rule; but after the 
expiration of thirty-five years the property might be taxed 
by some other rule than by taxing its stock as stock. Be- 
sides it is far from clear that because this property of the P. 
& G. Railroad Company is exempt on account of a stock 
exemption of that company, that an exemption incident to 
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the stock of the P. & G. Company would enure to the ben- 
efit of the A. & G. Company, because the property it ac- 
quired was exempt, not as property of the P. & G. Com- 
pany strictly, but because its stock was not taxed. This ex- 
emption was incident to this property only, because the 
stock of the P. & G. Company was not taxed. It was a 
special privilege attached to the stock of that corporation. 
The exemption was an incident of the stock interest of that 
particular company in that precise property, and because, in 
point of fact and law, this property appertained to stock in 
that particular company. It would seem, therefore, that 
wherever you could tax this property without taxing the 
stock of the P. & G. Company, it might be done. But 
however this may be, it is apparent that it was not the pur- 
pose to exempt the property owned by this company forever, 
when it declared its stock exempt for that time, but that 
the purpose was to require the Legislature to adopt some 
other rule of taxation. The term “roads” in this section 
refers strictly to the lines of road for the construction of 
which the internal improvement fund was created, and this 
line of road, a branch road from Live Oak to Lawton, was 
not embraced therein. To extend the exemption to other 
roads would be clearly inconsistent with the general pur- 
pose of the act, which was to encourage the system created 
by it, in which system the branch road was not embraced. 

This disposes of the first aspect in which this question 
has been discussed, and we now reach the second view pre- 
sented of it. It is claimed that this line of road was exempt 
from the tax here levied by virtue of the 16th section of 
the act incorporating the P. & G. Railroad Company ; that 
under this section this road was exempt from such taxation 
when sold by the P. & G. Company to the A. & G. Com- 
pany. Ifsuch was the case, then it is still exempt, if the 
original exemption was a contract beyond the control of 
subsequent action by the Convention and Legislature. 

The 16th section of the act incorporating the P. & G. 
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Railroad Company provided “that the said railroad and 
its appurtenances and all property therewith connected, 
shall not be taxed higher than one-half of one per cent. 
upon its annual net income.” Whether the original charter 
authorized the construction of this branch road, we deem it 
entirely immaterial to inquire, as the act approved January 
15, 1859, amending the charter of the Pensacola and Georgia 
Company, gave this express authority, and it is sufficient for 
the purposes of this case tu say that this amendment did au- 
thorize the construction of this road. Upon the adoption of 
this amendment, the road thereby authorized to be con- 
structed became subject to the provisions of the original 
charter as to its management, control, operation and every- 
thing else. The original charter, as amended by this act, be- 
came the measure and source of the legal rights of this cor 
poration, and this new road thus authorized to be constructed 
became its property, equally exempt from taxation as any 
other property acquired and owned before the amendment 
became operative. The highest tax, therefore, which can be 
levied, as to this road, in the hands of the Atlantic and Gult 
Company, is a tax of one-half of one per cent. upon the an 
nual net income derived therefrom. The tax here levied and 
proposed to be collected is an ad valorem tax upon the en- 
tire property, and, 77 7¢ ¢s higher than one-half of one per 
cent. upon the annual net income derived from the property, 
it is unauthorized, unless this original exemption in the 
charter was a privilege granted, which could be withdrawn, 
instead of a contract of effective obligation upon the State. 
In Wilmington Railroad vs. Reed, 13 Wall., 264, it is held 
by the Supreme Court of the United States that a charter to 
a railroad company, containing such an exemption as is here 
expressed, is a contract, and a law subsequently passed, lay- 
ing a tax inconsistent with the exemption, violates the obli- 
gation of the contract, and is void. The same rule applie- 
to the act of a constitutional convention impairing the obli- 
gation of acontract. Such action is void. Whatever doubt 
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may have once existed on this question, it is now settled by 
the repeated decision of the Supreme Court of the United 
States to the effect stated, and it would be a useless expendi- 
ture of words to discuss the matter here. We think this 
case comes clearly within the decision in 13 Wall., 264. 

I will, however, say for myself, that as an original propo- 
sition, I would not hesitate to decide that the right to tax 
any particular piece of property cannot be made the subject 
of a perpetual exemption, binding as a contract, by one Leg- 
islature as against the power of a subsequent one. There 
are, in my judgment, many entirely satisfactory reasons why 
it cannot be. The essential elements of sovereignty neces- 
sary to the perpetuation of government cannot be made the 
subject of a permanent grant by the Legislature. If there is 
power to exempt one piece of property from taxation for- 
ever, there is power to exempt all, and the existence of this 
power to this extent involves the destruction of the State. 
If there is any limitation upon the power, it must be an 
entire limitation resulting from the nature of the subject. 
This matter is, however, no longer an open question. Judi- 
cial officers of a State must follow the repeated expression 
of opinion by the Supreme Court of the United States as to 
what is the obligation of a contract and what constitutes a 
contract within the meaning of the Constitution of the Uni- 
ted States. 

The position was taken in argument, that the grant of the 
tranchises and rights to the Pensacola and Georgia Railroad 
Company, made by the Legislature, was in conflict with the 
Constitution operative at that time, (1853,) and hence that 
no right passed to the Atlantic and Gulf Railroad Company. 
That Constitution provided that no act of incorporation 
granting exclusive privileges should be granted for a longer 
period than twenty years. Even admitting that the act in- 
corporating the Pensacola and Georgia Railroad Company 
was an act granting exclusive privileges within the meaning 
of this clause, (a question which we do not decide,) we can- 
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not see how this clause of that Constittution is a limitation 
upon the power of the Legislature of 1866, which granted 
these rights to the Atlantic and Gulf Railroad Company. 
In 1866, another and different Constitution limited the 
power of the Legislature. At that date, (1866,) the twenty 
years during which the Pensacola and Georgia Railroad 
Company were to possess these rights had not expired. The 
right of exemption was then existing in the Pensacola and 
Georgia Railroad Company. In that year, the Legislature 
authorized the sale of this property to the Atlantic and Gulf 
Company, with the then existing rights of the Pensacola and 
Georgia Railroad Company ; and, for the purpose of opera- 
ting this road, the act made that company a body politic 
and corporate in this State. The existence of the right of ex- 
emption in this company is co-existent with its right to ex- 
ercise corporate powers, and it cannot be claimed that this 
right has expired by virtue of any limitation in the Consti- 
tution operative in 1866, as the limitation therein contained 
was twenty years. The Atlantic and Gulf Company did not 
derive its right to exercise corporate powers as to this road 
through the Pensacola and Georgia Railroad Company. That 
right is the result of an express grant by the sovereign to it. 
The nature and kind of rights other than the right to be a 
corporation, which it acquired by the purchase, were to be 
ascertained by reference to the rights then existing in the 
Pensacola and Georgia Railroad Company, but the limit in 
time, as to their exercise, must be found in the charter of 
the Atlantic and Gulf Company, or in the Constitution then 
operative. 

We have thus disposed of the questions in this case, so far 
as they involve the essential merits of this controversy. Our 
conclusion is, that any tax higher than one-half of one per 
cent. upon the annual net income derived from this property 
cannot be sanctioned. This conclusion, however, does not 
authorize an entire revereal of the judgment of the Circuit 
Court upon this demurrer. The plaintiff nowhere alleges 
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in its bill that the tax here levied ¢s more than one-half of 
one per cent. upon the annual net income derwed as stated. 
If the tax here levied <s not higher than this sum, then it is 
authorized, and neither the Circuit Court nor this court can 
presume the existence of a fact not alleged in the bill. No 
perpetual injunction should be awarded except upon full 
proof that the tax levied is in excess of the limitation fixed 
by law, and the burden of proof, as to this fact, is upon the 
company, it being a fact peculiarly within its knowledge. 
In addition to this, if the proofs disclose any tax as due, it 
will be a question whether the court should award a perpet- 
ual injunction as to the whole, or only as to the excess, or 
whether it will require the road to do equity before the 
equity which it asks will be granted. This question, how- 
ever, is not involved upon this demurrer, and upon it we 
express no opinion. 

The judgment upon the demurrer is affirmed, in so far as 
the demurrer is sustained, and it is reversed, in so far as it 
directs the bill to be dismissed. The case will be remanded, 
with directions to enter judgment sustaining the demurrer, 
with leave to amend upon the payment of all costs in the 
Circuit Court up to the date of the motion to amend ; and 
there will be judgment in this court against the appellant 
tor all costs of this court. 
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Witt1am Epwarps, Appetiant, vs. B. C. Drake, Er At., 
RESPONDENTS. 

A demurrer to an answer in chancery is a pleading unknown to chancery 
practice. After answer the plaintiff must either set the case down for 
hearing upon bill and answer, except to the answer, or file a replica- 
tion thereto. This court cannot give effect to such irregularity, and, 


upon appeal, the judgment must be reversed and the case remanded, 
with directions to strike the demurrer from the files. 


Appeal trom the Circuit Court of Alachua county. 
Thomas F. King for Appellant. 

Dawkins and Taylor tor Respondents. 
WESTCOTT, J., delivered the opinion of the court. 


This is an appeal in chancery from a judgment sustaining 
«a demurrer to the answer of defendant, William Edwards. 
No such pleading as a demurrer to an answer in chancery 
is known to the practice in this State. After answer the 
next step is to except for insufficiency or impertinence, to 
set the cause down for hearing upon bill and answer, or to 
file replication. While there was no objection by defendant to 
the filing of this demurrer by plaintiff, and while the detend- 
ant went to a hearing upon the demurrer, without objection, 
still this court cannot sanction a totally unauthorized prac- 
tice. We cannot determine what is the legal effect of an un- 
authorized pleading, because the law gives it none, and the 
judgment based upon it can only be reversed. It is an ir- 
regularity necessarily resulting in a reversal of the judg- 
ment. 

The judgment is reversed, and the case is remanded, with 
directions to strike the demurrer from the files, and for such 
further proceedings as are not inconsistent with this opinion 
and conformable to law. 
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J. E. A. Davinson, Er at., AppELLANTs, vs. M. B. Frovyp, 
APPELLEE. 


1. A County Judge, as Judge of Probate, has no authority to issue an exe- 
cution for costs and fees, except upon a judgment or order establishing 
the liability of the party and the amount due. 


*. A bill in equity for an injunction will not lie for a mere trespass or 
wrongful withholding of chattels levied on by a sheriff under a void 
execution, the remedy being entirely adequate by a suit at law. 


Appeal from the Circuit Court of Gadsden county. 
Stephens & Love for Appellants. 


This is an appeal from the Circuit Court of Gadsden, in 
the second Judicial Circuit. The appellant, as Judge of 
Probate, having issued execution against appellee for costs 
accruing under his petition to have an administrator ap- 
pointed upon the estate of R. F. Stubbs, deceased, and, by 
virtue of said execution, the sheriff of Gadsden county hav- 
ing levied upon the property of appellee to satisfy the same, 
he filed his bill in chancery to restrain the parties from fur- 
ther proceedings and vacating the same, which was accord- 
ingly done. 

It is contended on the part of the appellant that the court 
below, sitting as a Court of Chancery, had no jurisdiction of 
the subject-matter, the appellee having plain, adequate and 
complete remedy without resorting to a court of chancery. 
The appellee had his remedy under the statute. 4 Hen. 
and Mun., page 423 ; Thompson’s Digest, page 360, Sec. 6. 

There was no irregularity in the execution, courts of pro- 
bate, in this State, being fully authorized to issue execution 
for costs accruing in their courts. Acts of 1848, page 29, 
Chapter 157, Section 5. 

A court of equity will not enjoin a judgment and execu- 
tion on the ground that there were errors and irregularities 
in the proceedings anterior to judgment, the correetion being 
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the proper subject of motion or writ of error. 13 Fla., page 
288; 1 A. K. Mar., page 554; English C. L. Reports, Vol. 
49, 525. 


John W. Malone for Appellee. 


The appellants insist that the decree should be reversed 
because— 

1. Defendants’ demurrer to complainant’s bill should have 
been sustained and the bill dismissed. 

2. The statements in the bill did not entitle complainant 
to the relief granted under the decree. 

3. The subject-matter was not properly cognizable in a 
court of chancery, and not within its jurisdiction. 

The respondent, in his bill, alleges, among other things, 
that J. E. A. Davidson, as County Judge of Gadsden county, 
and ex-officio Judge of Probate, issued an execution against 
him without authority of law and caused the same to be 
levied upon his certain mare, named Fannie, to enforce the 
cgllection of certain probate fees due by one C. L. Williams 
as sheriff and ex-officio administrator of R. F. Stubbs, de- 
ceased ; that respondent is in no way liable tor the payment 
of said fees ; that appellants are proceeding to sell said prop- 
erty under said execution, and that respondent is without 
adequate and complete remedy at law. Appellants, by their 
demurrer, admit these allegations to be true, and thus raise 
the question: whether the case made in the bill is one proper 
tur the intervention of a court of equity. 

Appellants insist in their brief that respondent had a 
plain, adequate and complete remedy under our statute. 
Thompson’s Digest, page 360, Section 6. 

We deny that this statute affords the respondent any 
such remedy for the important reason that under the terms 
prescribed by the statute, the issue of illegality would neces- 
sarily come up for trial before J. E. A. Davidson as County 
Judge and ex-officio Judge of Probate, who is directly inter- 
ested in the result of the suit, and who, in consequence of 
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his interest, is, by the wisdom of the law, disqualified from 
trying the suit. Chapter 1327, Laws of Florida 1862, page 
13; 12 Florida Reports, 138. 

It is true that judges of probate are empowered by statute 
to issue executions for costs accruing in their courts. Chap- 
ter 157, Laws 1848, Section 5. 

But the execution must be issued against the party who 
is liable for the costs, and not against one who is not liable 
for them. This statute certainly does not confer upon judges 
of probate the power to issue an execution against A., and 
thus force him to pay costs due by B. The statute is in dero- 
gation of common law, and should be construed strictly. 

The execution in question, as evidenced by the bill, ex- 
hibits and proofs, was issued by J. E. A. Davidson as County 
Judge and ex-officio Judge of Probate against respondent, in 
order to force him to pay a bill of costs due by one C. L. 
Williams as administrator of R. F. Stubbs, deceased ; and 
therefore we contend that it was issued without authority of 
law, and is illegal and void, and that the property of respond- 
ent was illegally taken in execution. And courts of equity 
will restrain the sale of property illegally taken in execu- 
tion. 2 R. L, 67. 


RANDALL, C. J., delivered the opinion of the court. 


The appellant was the County Judge of Gadsden county. 
Appellee, in 1869, filed a petition with the county judgestating 
the death of one Stubbs, requesting the issuing of letters of 
administration to the sheriff, and the judge granted the pe- 
tition. The administrator, for some reason, neglected to 
take possession of.the property of the estate of Stubbs. The 
judge demanded payment of his fees, amounting to some 
eleven dollars, from the appellee, and such fees being un- 
paid, the judge, on the 15th April, 1875, issued an execution 
for the amount and interest, amounting, in all, to some six- 
teen dollars, under which the sheriff levied on one black 
mare, the property of appellee, and advertised her for sale. 
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The appellee now files his bill in equity, claiming that 
the costs were not legally chargeable to him, that the execu- 
tion was illegally issued, and praying that an injunction be 
issued restraining the sale, and that the property be returned 
tohim. A copy of the execution is annexed as an exhibit, 
and also a copy of an account for the costs in question ren- 
dered by the judge, in which the costs are charged against 
the administrator. 

The appellant answers the bill, insisting that the amount 
tor fees and costs was properly chargeable to complainant, 
and that the execution was issued according to law. 

After the taking of testimony and a hearing, an injunc- 
tion was decreed enjoining the sale and all further proceed- 
ings under the execution. 

There is no pretence in the pleadings that any judgment 
or order of the county judge was ever entered against the 
appellee, or that his liability to pay the costs in question 
was established in any manner, and the execution, upon ite 
tace, showed that there was no such judgment. 

While it is true that judges of probate are authorized to 
issue executions for costs which may accrue in their courts, 
(Chapter 157, Laws of 1847,) yet it is necessary, before such 
writ can issue, that some judicial judgment or order, estab- 
lishing the liability of parties and the amount due, should 
be made according to the ordinary practice of courts. It was 
not contemplated that an execution might be issued against 
parties whose liability to pay was not so established, and 
who had no opportunity to contest the liability as well as 
the amount of such indebtedness claimed. 

But though the execution in this case was improperly issued 
and levied, it does not follow that it is a proper case for the ex- 
ercise of chancery jurisdiction. The levy was made upon a 
mare, and the owner has a complete and adequate remedy 
at law for the wrongful seizure. It is only in cases where 
the chattel is of such peculiar quality that the remedy at 
law by damages would be utterly inadequate and leave the. 
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party in a state of irremediable loss, that a court of equity 
will interfere ; as, where the thing is of peculiar value, as 
being ancient, or the production of some distinguished artist, 
or a family relic or ornament. (2 Story’s Eq. Jur., Section 
709, and cases cited ; Fells vs. Read, 3 Ves. Jr., 70; Bryan 
vs. Long, 14 Fla., 366; McCollum vs. Morrison, 14 Fla., 
414; Bowes vs. Hoeg, 15 Fla., 403.) 

If the sheriff who made the levy in this case was a tres- 
passer, or holds the property without lawful authority, an 
action of trespass, trover or other appropriate action at law 
will afford adequate remedy for the wrong. There is no 
ground shown in this case for the interposition of the extra- 
ordinary powers of the court of chancery. 

The decree is reversed, and the cause remanded, with di- 
rections to dismiss the bill. 














J. E. A. Davipson, Jupce or County Court, ET AL., Ap- 
PELLANTS, vs. Hester B. Ssecar, ADMINISTRATRIX, ETC., 
APPELLEE. 


1. Chapter 1752 of the Laws of 1870, providing that the Judges of County 
Courts shall be paid three dollars for each case docketed in their 
courts, is not repealed by either Chapter 1815 of the Laws of 1870 or 
by Chapter 1981 of the Laws of 1874. 

2. An execution is a writ grounded on the judgment of a competent 
court, and cannot issue except upon an order, decree or judgment o 
such court, wherein the liability of the party is established. 

%. The sale by a Sheriff of real property, by virtue of an execution unau- 
thorized by law, and void upon its face, would not cast a cloud upon 
the title, anda Court of Equity will not interfere to restrain such sale, 
the law affording complete and ample redress. 

. Where an action cannot be sustained upon a conveyance, in the ab- 
sence of rebutting proof, it cannot be said to be a cloud upon the 
title. 


os 
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Appeal from the Circuit Court of Gadsden county. 


On the 13th day of May, 1875, Hester B. Seegar, admin- 
istratrix of, &c., of John F. Seegar, deceased, filed her bill 
of complaint against J. E. A. Davidson, Judge of the 
County Court in and for Gadsden county, and R. S. Tucker, 
Sheriff of said county of Gadsden. In such bill of com- 
plaint she alleges that about the 17th day of March, 1874, 
she commenced her suit in the County Court of Gadsden 
county against one James H. Sylvester, and at the May 
term of said court, in the same year, she recovered a judg- 
ment against the said Sylvester, in said action, for the sum 
of one hundred and nineteen dollars and seventy-five cents, 
tor damages and costs; that the said J. E. A. Davidson de- 
manded of her the sum of three dollars as a docket fee, 
which he claimed was due him because such suit was dock- 
eted in said County Court ; that she refused to pay him the 
said three dollars ; that thereupon the said Davidson, Judge 
as aforesaid, caused T. S. Stearns, the Clerk of Gadsden 
county, to issue an execution on the 26th day of April, A. 
D. 1875, directed to all and singular the Sheriffs of the 
State of Florida, commanding them that of the goods and 
chattels, lands and tenements of the said Hester B. Seegar. 
they cause to be made the sum of three dollars, the same 
being for costs (docket fees) of J. E. A. Davidson, Judge of 
the County Court of Gadsden county, in the suit of the said 
Hester B. Seegar, as administratrix, plaintiff, against the de- 
fendant in said suit, James H. Sylvester. 


That the defendant, R. S. Tucker, as Sheriff of Gadsden 
county, by virtue of the said execution, levied upon 484 
acres of land, in the county of Gadsden, being assets in the 
possession of Hester B. Seegar, as administratrix of, &c., of 
John F. Seegar, deceased, and had advertised the same for 
sale to satisfy the execution; that the sum of three dollars 
which the said Judge, J. E. A. Davidson, requires her to 
pay as a docket fee, is unauthorized by law and is illegal, 
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and that if she were to pay the same she would make herself 
liable for that amount to the creditors and distributees of 
the estate of the said John F. Seegar, deceased, for a waste 
of the estate; that the issuing of the execution is unauthor- 
ized by law, and is illegal and absolutely void. 

She prays an injunction against J. E. A. Davidson, 
Judge as aforesaid, and R. 8. Tucker, Sheriff as aforesaid, 
enjoining and restraining them, their agents and attorneys, 
from proceeding to sell the real estate so levied upon, under 
or by virtue of the execution. 

On the 18th day of May, 1875, J. E. A. Davidson, as Judge 
of the County Court, one of the defendants, demurred to 
the bill of complaint, upon the ground that the bill contains 
no matter of equity whereon the court can ground any de- 
cree or give the complainant any relief or assistance as 
against him. 

On the third day of June the demurrer was overruled by 
the court, and a writ of injunction was issued in compliance 
with the prayer of the bill. 

The defendant, J. E. A. Davidson, then answers the bill 
of complaint, admitting having caused the execution to 
issue, and that the same had been levied by the Sheriff, as 
the facts are charged in the complainant’s bill, but denies 
that the said sum of three dollars, for which said execution 
issued, was unauthorized by law and illegal, averring that it 
was a legitimate demand under the laws of this State. He 
then suggests that the complainant be remitted to her re- 
dress at common law. 

To this answer the complainant files a replication. 

On the 26th January, 1876, the cause came on to be heard 
upon the pleadings, when a decree was rendered by the 
court, making the injunction perpetual, enjoining the de- 
fendants from enforcing the execution, and awarding costs 
to the plaintiff. 

On the same day an injunction was duly issued in pur- 
suance of such decree and the defendants took their appeal. 
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Stephens & Love for Appellants. 
John W. Malone for Respondents. 


Van VALKENBURGH, J., delivered the opinion of the 
court. 


The first question which arises in the examination of this 
case is, does the law authorize the judge of a county court 
to demand and receive a docket fee of three dollars from the 
plaintiff for each case put upon the county court docket ? 


The Legislature of 1870, by an act entitled “ An act to 
amend an act entitled an act for the pay of State Attorneys 
and County Judges, approved February 1, 1869,” (Chapter 
1752, in Section 2,) provides as follows : 

“The judges of the county courts of the State of Florida 
shall be paid five dollars per day for each day of any term 
of the court, when not sitting as a court of probate, and 
three dollars for each case docketed ; which fees shall be 
taxed as other costs.” 

It was evidently the intention of the law-makers to give 
to county judges this fee for each case docketed, subject, 
however, to the condition that such tee should be taxed as 
other costs were then taxed. The complainant, in this case, 
claims that this law has been repealed, and the right of 
county judges to this docket fee of three dollars taken away 
by Chapter 1815 of the laws of 1870. Section 1 of this act 
reads as follows : 

“The following tariff shall be the fees and costs of all off- 
vers herein designated, and hereafter it shall be unlawful for 
any ofticer to charge or collect a greater sum of money than 
herein authorized to be charged for the services herein desig- 
nated, or to make any charge whatever except that in this 
section prescribed.” 

This section fixes the probate fees of county judges, but 
does not purport to change the docket fee for causes in the 
county court. The office ot county judge is not designated 











JUNE TERM, 1876. 675 








Davidson et al. y. Seegar. 





—— 





in that section except with reference to his fees as probate 
judge. His duties as county judge, presiding at the county 
courts held in pursuance of law, with a well defined juris- 
diction, were entirely dissimilar from those of probate judge, 
and his pay for services rendered as county judge was fixed 
by another statute. It is, by the statute above cited, made 
unlawful for any officer named therein to charge or collect 
for services designated therein a greater sum of money than 
is fixed thereby, and they are still further prohibited from 
making any charges whatever except such as are therein pre- 
scribed. By the repealing section, “all laws and parts of 
laws conflicting with the intent and meaning of this act” 
are repealed. It can hardly be claimed that the law giving 
to county judges the “docket fee” is in conflict with this 
act. The right to that “docket fee ” is contained in a sec- 
tion of the law of 1870, which, by this very act, has been 
changed in part, while this provision is left unaffected. 

We cannot see how this act takes from the county judge 
his right to charge for and receive this fee. 

This view is further sustained by a consideration of the 
second section of the same act, which is as follows: 

“Srction 2. The county judges, while holding county 
court, shall be paid such per diem as the county commis- 
sioners shall prescribe, provided said per diem shall not ex- 
ceed that now allowed by law.” Had it been intended to 
repeal the law providing for the docket fee, such repeal 
would have been made by a proper change of this section, 
so as to have made that intent plain and intelligible, or it 
would have been specifically made in the first section by 
reference to the fees of county judges. As it is, this section 
simply gives to county commissioners the right to regulate 
the amount of the per diem in their respective counties, pro- 
vided that it should not exceed the sum allowed by law. 

By Chapter 1981 of the laws of 1874, a new fee bill was 
enacted, the first section being in these words: 

“Section 1. That the following tariff shall be the costs 
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and fees of all officers herein designated, and hereafter it 
shall be unlawful for any officer to collect and charge a 
greater sum of money than herein designated and author- 
ized to be charged for services hereinafter designated.” 

In this statute the only reference to the payment of the 
county judge as county judge is in the fourth section, by 
which his per diem for each day’s service while holding 
court is fixed at five dollars, to be paid out of the county 





treasury, thus repealing the second section of the law of 
1870 above referred to. “The probate fees of the judges of 


the county courts ” are specifically named and fixed as they 
are in the law of 1870. The repealing section of this law 
reaches only “all laws heretofore enacted fixing and estab- 
lishing fees and per diem for the officers for services or du- 
ties named herein, and all laws and parts of laws inconsist- 
ent with or conflicting with the provisions of this act.” We 
cannot see that either of these statutes repeals the first above 
cited law of 1870, and that by the terms of that act the 
county judge is entitled to his fee of three dollars for each 
case docketed in the county court. 

The next question which arises, it having been settled 
that the judge of the county court was entitled to his docket 
tee of three dollars, is, could such judge cause an execution 
to be issued by the clerk of his court against the plaintiff in 
the action so docketed for the collection of such docket tee / 

An execution is a writ grounded on the judgment of the 
court from whence it issues and is supposed to be granted by 
the court at the request of the party at whose suit it is issued 
to give him satisfaction on the judgment which he has ob- 
tained. We know of no law which authorizes the issuing of 


an execution unless there be an order, decree or judgment of 


a court upon which such writ must be based. In this case the 
record discloses no such order, decree or judgment upon which 
the writ was issued. The bill of complainant alleges that 
“J. E. A. Davidson, judge as aforesaid, demanded of your 
oratrix the sum of three dollars as a docket fee, which he 
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claimed was due him, because said suit was docketed in said 
county court, but your oratrix refused to pay to him said 
three dollars, as she was advised that the same was not a le- 
gal and proper charge against her; and, thereupon, the said 
J. E. A. Davidson, judge as aforesaid, caused T. 8. Stearns, 
the clerk of Gadsden county, to issue an execution on the 
26th day of April, A. D. 1875, directed to all and singular 
the sheriffs of the State of Florida, commanding them that 
of the goods and chattels, lands and tenements of your ora- 
trix, they cause to be made the sum of three dollars, the 
same being for costs (docket fee) of J. E. A. Davidson, 
Judge of the County Court for Gadsden county, in the suit 
of your oratrix as administratrix as aforesaid, plaintiff, against 
the said James H. Sylvester, defendant.” This allegation is 
admitted by the appellant in his answer, and the execution 
appears to have been issued, not upon any order or judgment 
of a competent court, but upon a demand for three dollars, 
docket fee, allowed by law to the judge of the county court. 
The judge might have demanded a prepayment of said fee, 
provided it would not have amounted to a prevention of 
justice, of which there is no suggestion. Chapter 1752, 
Laws of 1870, Section 2. 

The statute again provides that “ when a bill of costs shall 
be taxed by the clerk and approved of by the judge of the 
court wherein the services have been rendered, it shall have 
the force and effect of an execution, and shall be collected 
by the sheriff as in other cases of execution, and it shall not 
be necessary to issue execution therefor.” Thomp. Dig., 429. 

If this docket fee had been included in the costs of the 
plaintiff arising in the progress of the action, taxed by the 
clerk and approved by the judge, it might have had, under 
this law, the force and effect of an execution in the hands of 
the sheriff. As this case appears upon the record, the judge 
had a demand against the complainant for his docket fee, 
which he could have enforced by proper proceedings in a 
court at law. No such proceedings have been had, and no 
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judgment has been entered or even sought for on the de- 


mand. 
The appellant demurred to the bill of complaint, insisting 


that the court of chancery had no jurisdiction of the subject- 
matter, the appellee having an adequate and complete rem- 
edy at law. 

The execution issued by the clerk of Gadsden county, by 
the direction of the appellant, was put into the hands of the 
sheriff of the same county, and by him levied upon four 
hundred and eighty-four acres of land. Such sheriff has ad- 
vertised such land for sale at public auction by virtue of the 
said execution, and the appellee prays an injunction to stay 
such sale and the enforcement of said execution. Upon the 
simple statement of this proposition, it would seem that the 
court had jurisdiction, and that the complainant below had 
sought her proper remedy. This, however, depends, first, 
upon the question whether the execution was good upon its 
face, and would be a justification to the officer executing it by 
the levy and sale ; and, second, whether the sale of the real 
estate, by virtue of such execution, would throw a cloud upon 
the title claimed by the appellee. We have already seen that 
the execution was not authorized by law, not being founded 
upon any order, decree or judgment of any competent 
court. If not authorized by law, and it was sutticient upon 
its face in form, teste, &c., to justify its execution by the 
sheriff, it would be voidable and subject to be set aside or 
vacated ; but it does not purport to be issued upon a judg- 
ment of any court. It directs the sheriff ‘ ot the goods and 
chattels, lands and tenements of your oratrix (the appellee) 
they cause to be made the sum of three dollars, the same 
being for costs (docket fee) of J. E. A. Davidson, Judge of 
the County Court for Gadsden county, in the suit of,” Ke. 
This cannot be considered a writ of execution, issued in due 
form of law, and amounting to a protection to the ofticer 
acting under it. It purports to be issued “ for costs, docket 
fee,” naming no plaintiff, no judgment, showing upon its 
face its entire want of authority, and is, therefore, void. 
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Would a sale of real estate, by virtue of such an execution, 
cast a cloud upon the title of the appellee owning the same ? 

The purchaser at any such sale, in order to recover the 
possession in an action, must show a paramount title and 
right of entry under it. To effect this, the execution upon 
which the sale was made must be produced in evidence. 
Hartley vs. Ferrell, 9 Fla., 374. 

This execution being illegal and void upon its face, founded 
upon no judgment of a competent court, would not justify 
the sheriff in the sale of the land, and his conveyance would 
create no cloud upon the title of the appellee. 

In the case of Pixley vs. Huggins, (15 California, 127,) the 
Supreme Court of California lays down, as we believe, the 
true rule in all such cases : 

“The true test, as we conceive, by which the question, 
whether a deed would cast a cloud upon the title of the 
plaintiff may be determined, is this: Would the owner of 
the property, in an action of ejectment brought by the ad- 
verse party founded upon the deed, be required to offer evi- 
dence to defeat a recovery? If such proof would be neces- 
sary the cloud wouldexist. Ifthe proof would be unneces- 
sary, no shade would be cast by the presence of the deed. If 
the action would fall of its own weight, without proof in re- 
buttal, no occasion could arise for the equitable interposition 
of the court, as in the case of a deed void upon its face, 
or which was the result of proceedings void upon their face, 
requiring no extrinsic evidence to disclose their illegality. 
All actions resting upon instruments of that character must 
necessarily fail.” 

When an action cannot be sustained upon a conveyance in 
the absence of rebutting proof, it cannot be said to be a 
cloud upon the title. Van Doren vs. Mayor of New York, 
9 Paige, 388 ; Wiggin vs. Mayor of New York, 9 Paige, 23 ; 
Livingston vs. Hollonbeck, 4 Barber, S. C., 16; Overing vs. 
Foote, 43 New York, 290; Meloy vs. Dougherty, 16 Wis. 
consin, 287; Fonda vs. Sage, 48 New York, 173. 

16 
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The case of Budd vs. Long, 13 Fla., 288, establishes no 
principle in conflict with this opinion. 

The decree must be reversed and the cause remanded, with 
instructions that the bill be dismissed for want of equity. 


Westcorr, J., concurring. 


I concur in the judgment rendered in this case. I cannot, 
however, agree with the court in the conclusion that Chapter 
1752 of the Laws of Florida, in so far as it authorizes a 
docket fee to the county judge, is not repealed by Chapter 
1981, ‘Laws of Florida. The title of the act last named 
(Chapter 1981) is “an act to fix and regulate the fees and 
per diem of certain officers herein designated.” The title of 
an act is, under the Constitution of this State, a part of the 
law, and we must look to it in part to determine the general 
purpose of the Legislature. (Cool. Con. Lim., 3d Ed., 141 
to151.) The county judge is an “ officer designated ” in the 
fourth section of this act, and the purpose and intent of the 
act was clearly to fix and regulate all the compensation of 
the officers named, whether that compensation consisted of 
fees or per diem, or both. This being so, the next question 
is, did the Legislature carry this, their clear intention, into 
effect ? The first section of this act provides “ that the*follow- 
ing tariff shall be the costs and fees of all officers herein des- 
ignated, and hereafter it shall be unlawful for any officer to 
collect and charge a greater sum of money than herein des- 
ignated and authorized to be charged for services hereinafter 
designated.” 

The Legislature, in enacting “that the following tariff,” 
by which is meant list, “shall be the costs and fees of all of- 
ficers herein designated,” established a list embracing all 
costs or fees which such officers could charge. I do not see 
how it is possible to escape this conclusion, if we construe 
this section with reference to the title. It certainly was not 
necessary that the Legislature should go further and in neg. 
ative words enact that no other charges than those designa- 
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ted in the act should be made by those officers. The affirm- 
ative declaration, to the effect that the fees and per diem of 
all officers designated in the act shall be the costs and fees 
in the tariff prescribed, is sufficient. No negative words are 
necessary. 

The other clause of the section prohibits the officer from 
charging more for services designated in the list or tariff 
than the amount there fixed. The effect of the section is, 
therefore, first, to fix a list of all the fees or per diem which 
these officers can charge, and then prohibits a higher charge: 
than those allowed for such services, thus accomplishing the 
object expressed in the title, which is “ to fiw” the fees and 
per diem of the officers designated in the act. This act is a 
revision of the several acts upon the subject of the fees and 
per diem of the officers named, and it is sufficient in suck 
cases if the acts as revised are re-enacted in the act revising 
in full and at length, giving the whole law as revised. (Cool. 
Con. Lim., 151, 3d Ed.) Any law inconsistent with this re- 
vising act is repealed by the letter of the 15th section of this 
act, and any law giving other costs or fees than as prescribed 
therein is inconsistent with its provisions, as its purpose and 
effect is to limit the officers to the fees named. The acts 
here revised are repealed, in so far as they fix fees for the 
officers named, by the letter of the revising statute as well as 
by clear implication. If this is not so, the effect of the stat- 
ute is only to give fees to all the officers therein named in 
addition to those before allowed by law. This certainly was 
not the purpose of the Legislature, and I think it is not its 
act. 
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Henry L. Marram anp oriers, APPELLANTS, vs. CELIA B. 
PAYNE AND OTHERS, APPELLEES. 


~ 


When a bill of complaint contains such a variety of subjects of litiga- 
tion not proper to be joined, and of parties not properly joined, and as 
to some of the matters other parties are necessary, the court may, sua 
sponte, dismiss the bill as multifarious, whether the bill be or be not 
demurred to for such causes. 

. A billin equity to set aside a deed or mortgage cannot be sustained 
without the presence of the grantee or mortgagee; and with such 
matters cannot be joined a demand for rents and profits. 


49 


3. A demand for rents and profits, or for use and occupation, cannot be 
recovered in a suit in equity for a partition. 

4. A decree of partition cannot be had while the premises are held ad- 
versely by other parties. The legal title must be first established. 


5. Equity is not the proper forum nor a bill in partition the proper action 
for trying the legal title to lands. 


Appeal from the Circuit Court of Nassau county. 
John Friend for Appellants. 

Cooper & Ledwith for Appellees. 

RANDALL, C. J., delivered the opinion of the court. 


The purposes of this snit, as appears froin the bill of com- 
plaint, are as follows : 

1. To recover from the defendants for the use and occu- 
pation of a certain hotel property in Fernandina from Feb- 
ruary, 1866 ; second, to set aside a deed executed by Eme- 
line Coy, Amelia Crichton and others, complainants, to John 
M. Payne upon a general allegation of fraud, and also be- 
cause of the imperfect execution of the deed, the said John 
M. Payne, (defendants’ grantor,) not being made a party to 
the suit; third, to set aside the conveyance by John M. 
Payne to the defendants ; fourth, to enjoin the defendants 
from ever setting up any title or interest in the premises un- 
der said conveyance ; fifth, to set aside a mortgage executed 
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by Amaziah Coy, deceased, (from whom complainants derive 
title,) to Joseph Finegan, (without making Finegan a party 
to the suit ;) sixth, to procure a sale by a master or commis- 
sioner of the premises ; seventh, for a distribution of the 
proceeds of the sale and of the rents and profits among the 
complainants as heirs-at-law and the widow of said Amaziah 
Coy, deceased. 

The deed of Emeline Coy, the widow, and Amelia Crich- 
ton and Caroline Dupray, was made for the consideration of 
ten thousand dollars and purported to convey the entire 
property in fee simple, with full covenants of warranty, to 
John M. Payne, who paid $5,510 in cash, and gave a mort- 
gage for $4,490, the business being transacted through Jo- 
seph Finegan, the mortgagee, under which deed Payne went 
into possession. John M. Payne conveyed to defendants in 
April, 1871, since which time they have been in possession. 
Henry L. Mattair and three others, the children of a daugh- 
ter of A. Coy, deceased, claim an interest as heirs-at-law 
not affected by the conveyances. 

The defendants claim to be bona fide purchasers without 
notice and for a valuable consideration. They allege that 
Mrs. Emeline Coy is the widow and administratix of A. 
Coy, deceased ; that there are large debts unpaid against the 
estate; that she has not fully administered ; that the prop- 
erty in question was the only property of the deceased, and 
various other matters ; and claim that there can be no par- 
tition and distribution of the property among the heirs until 
the final settlement of said estate. They further say that the 
$5,510 paid by John M. Payne was used in paying debts of 
the deceased. Defendants also demurred to the bill for mu}- 
tifariousness and other causes. 

It is difficult to determine from the bill of complaint the 
precise status, legal or equitable, of the parties or the prop- 
erty. As to the question of fraud, there is a mere general 
allegation not supported by any facts, but negatived by the 
alleged facts. 
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The several matters grouped together in the bill are so in- 
compatible and multifarious, that no other decree can be 
made upon the whole case in justice to all parties except to 
dismiss the bill without prejudice, in order that the several 
interests of the various parties may be protected. 

The demand for an accounting of rents and profits; for 
setting aside deeds and mortgages; determining the rights 
of persons not parties; for adjusting legal titles and equita- 
ble titles; for the possession of lands ; for a sale and parti- 
tion of the proceeds of lands held adversely to the defendants, 
cannot be adjusted in one proceeding at law or in equity. 

As appears from the bill, some of the complainants have 
a-legal interest in the property as the heirs of Amaziah Coy, 
and some’ of them have parted with their interests, and the 
defendants, the grantees of John M. Payne, have become in- 
vested with an interest and are in possession, holding ad- 
versely to the complainants. We do not mean by this to 
determine what are the rights of any of these parties farther 
than that this is what may be gathered from the allegations 
in the pleadings. 

It was insisted by the defendants that something in the 
case of Coy vs. Downie (14 Fla., 544) adjudicated some of 
the questions involved here as to the title. This is an error. 
That suit was brought to foreclose the mortgage given by 
John M. Payne, and the facts stated in the pleadings were 
commented upon with reference to the right to foreclose. 
There was no issue in the case upon which any judgment 
could be given determining the title of these parties. In the 
case referred to, the court assumed what was assserted by 
both parties to be a fact. The judgment given affected that 
suit only, upon the facts then and there stated. 

Treating this suit as an action to recover rents and profits 
even with proper parties, it is suggested that an action of 
ejectment for the recovery of the possession would be the 
more proper form, if the complainants have good title and 
right of possession. 
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Treated as a suit in partition, it cannot be maintained with: 
these parties and with the legal interests involved in such con- 
flict as here presented, and with the adverse possession of 
these defendants as against the plaintiff collectively as they 
appear from the bill of complaint. (Burhans vs. Burhans, 
2 Barb. Ch. R. 398; Manners vs. Manners, 1 Green’s Ch. 
R., (N. J.,) 384; Wilkin vs. Wilkin, 1 Johns. Ch. 111; 
Phelps vs. Green, 3 Jolins. Ch. 302 ; Clapp vs. Bromagham, 
9 Cowen, 530; Cartwright vs. Pultney, 2 Atk., 380; Blyn- 
man vs. Brown, 2 Vernon, 232.) 

As a bill for partition, it is improvidently brought, if the 
fact be, as alleged in the answer, that Mrs. Coy is the ad- 
ministratrix of Amaziah Coy, deceased, that the property in 
question constitutes the assets of the estate, that there are 
debts remaining unsettled against it and it is unadminis- 
tered. 

As a bill to set aside conveyances for fraud, it improperly 
includes a demand of rents and profits, and is bad for want 
of proper parties as well as for tle joinder of improper par- 
ties. 

With all the facts stated in the bill and answer, the estate 
_ of A. Coy, deceased, being unsettled, the title of his heirs is 
only sub modo ; the rights of the widow and the heirs, sub- 
ject also to the mortgage to Finegan according to the bill, 
a sale under proceedings for partition would be productive 
of little benefit to any of the parties. 

There are other matters which it would.seem from. the 
facts stated should be settled before partition, as the rights 
of John M. Payne under his purchase with reference to the 
Finegan mortgage, if it be true that the $5,510 paid by him 
was used in paying that mortgage and the other debts of the 
estate ; and what rights enured to John M. Payne under the 
imperfect deed, and whether, if the deed. to him. conveyed 
no estate of the grantors, he has any right to be subrogated 
to the rights of Finegan.under his mortgage, Payne’s money 
having been applied to that mortgage. 
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There seems to be no better way to put these parties in 
their proper position to assert their legal and equitable rem- 
edies and disentangle them from the labyrinth of confusion 
in which they appear to be involved, than to dismiss the 
whole proceeding. This is sanctioned by Story’s Eq. Plead- 
ings, Section 271, and cases cited, whether the bill be de- 
murred to or not. 

The decree dismissing the bill is aftirmed, with the modi- 
fication, however, that the order of dismissal should be with- 
out prejudice to the complainants, or either of them, as to 
future proceedings. 


Tue Boarp or Pustiic Instruction ror Nassau Covnry, 
AppELLAnNT, vs. Liserty Bitiines, APPELLEE. 


The County Superintendent of Schools has no authority to purchase 
and pay for lands for school purposes without being authorized by 
the County Board of Instruction, and money paid by the Treasurer 
upon the order of the Superintendent for land purchased without 
such authority may be recovered by the County Board as a corpora- 
tion, in an action for money had and received. 


Appeal from Circuit Court of Nassau county. 

Friend & Hammond for Appellants. 

Billings for Appellee. 

RANDALL, C. J., delivered the opinion of the court. 


This is an action of assumpsit commenced by appellant 
for money had and received by appellee. The declaration 
contains but one count, setting forth that the appellee bar- 
gained with the County Superintendent of Nassau county 
for the sale and conveyance to the plaintiff of certain lots 
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of land for the price of $700, and the appellee executed 
and delivered to the Superintendent a deed of the lots, and 
received from him an order on the Treasurer of the County 
Board for that sum, which was thereupon paid to the appel- 
lee by the Treasurer; that the contract for said lots was 
without the authority of the plaintiffs; the payment was 
without their consent ; they repudiated the acts of the Su- 
perintendent as soon as they discovered the payment, refused 
to receive the deed, and demanded the return of the money, 
which the appellee refused. The plaintiffs have further in- 
serted in the body of the declaration the statement that the 
defendant had not a title in fee of the premises, and could 
not deliver the title and seisin according to the covenants 
in the deed. This is an unnecessary recital of a fact not 
material to the proper and complete statement of a cause of 
action for money had and received. The declaration is com- 
plete without it, and this recital is surplusage. 

The defendant demurrs to the declaration, assuming that 
the action should be upon the covenants in the deed, and the 
court gave judgment sustaining the demurrer. 

dy the statute, (Acts of 1869, Chapter 1686, Sections 14 
to 19 inclusive), the Board of Public Instruction of the 
county is a body corporate, and is authorized to purchase 
and hold real estate for school-house sites, &c., and to 
manage and control the school moneys of the county; and 
the County Superintendent of Schools is made the Secretary 
and Agent of the Board. (Sec. 17). 

The Superintendent has no authority to contract for the 
purchase of land for school purposes, without being ex- 
pressly authorized by the board. The County Board of Nas- 
sau county does not appear to have conferred any authority 
upon the Superintendent to purchase the lots in question, or 
to pay for them out of the public funds. 

The defendant therefore cannot hold the plaintiffs to the 
contract made with their Secretary and Agent until they be 
shown to have authorized or ratified it, and it follows that 
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the money in question was wrongfully paid by the Agent of 
the plaintiffs, and wrongfully received by the defendant. 
He is therefore, upon the case made by the declaration, 
liable to the plaintiffs for the money so received, and the 
form of action chosen is appropriate. 

Had the plaintiffs brought their action in covenant, they 
would have assumed the validity of the purchase of the lots 
by the Superintendent, which purchase, on the contrary, 
they repudiated when it was brought to their notice, and de- 
manded the return of the money. 

The judgment of the Circuit Court is reversed. 


Ws. D. Hotter, Piaintirr 1 Error, vs. State or Fiorina, 
DeEFENDANT IN Error. 


A party indicted for murder is entitled, upon proper application, to a 
writ of habeas corpus for the purpose of showing such facts as may 
satisfy the court that the proof is not strong or the presumption is 
not great that he is guilty of a capital offence, and that he is entitled 
to be discharged on bail. The indictment charging « capital offeuce 
is not conclusive upon such upplication, under the statute, as to the 
character of the testimony. 


Writ of error to Circuit Court of Jackson county. 
McClellan & Milton tor Plaintiff in Error. 


The Attorney-General, for the State, submitted the case on 
the authority of Finch vs. State, reported in this volume. 


RANDALL, C. J., delivered the opinion of the court. 


The plaintiff in error, indicted for murder, applied to the 
court for a writ of Aabeas corpus for the purpose of dis- 
charge on bail, upon the ground that he was not guilty, and 
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upon the ground that the proof was not evident nor the 
“ presumption great ;” that the evidence on the part of the 
State was merely circumstantial and hearsay, and does nut 
even raise a presumption of guilt ; and, further, that he is 
an invalid and his health will be impaired by confinement 
in jail until the next term of the court. 

The Judge refused to grant the writ substantially upon 
the ground that the finding of an indictment by a grand 
jury established the fact, for the purposes of this application, 
that the proof was evident and the presumption great. 

At the last term of this court we held, in the case of 
Finch against the State, that a party indicted for murder is 
entitled, under the laws of this State, upon habeas corpus, 
to produce such evidence as may operate to convince the 
court that the offence is of such grade, or that there are such 
strong doubts in the case that a jury should not, upon the 
case as presented, convict of a capital offence, and be dis- 
charged on bail. 

Of course, upon such an application, the public prosecutor 
should have sufficient notice of the time and place of the 
hearing to prepare therefor and to produce evidence. 
Whether in such case the public interests require the prose- 
cutor to produce any evidence beyond the indictment, must 
be judged of by him and by the court, and the conclusion 
of the court upon the case as presented will not prejudice 
the State or the accused when the facts are presented to a 
jury. 

The order of the Circuit Court is reversed, and the cause 
remanded with direction that the writ be granted. 
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Tue Srare or Frorma anp tue Trustees or THE INTERNAL 
ImprRoveMENT Funp or THE Strate or Frorma, Respon- 
DENTS, vs. THE Frorma Centrat Raitroap Company, Ep- 
warp M. L’Encte, Rosert J. Wasurncton AnD Fanniz 8. 
Papry, Execurrix or tHe Last Witt anp TESTAMENT oF 
Marrano D. Pary, peceasep, APPELLANTS. 


1. The simple filing of letters testamentary after a final judgment against 
her testator does not enable an executrix to prosecute an appeal from 
the judgment. She must be made a party in the court below to give 
her a standing as an appellant in the court. 


2. A person claiming to succeed to and represent the interests of a defend- 
ant against whom a judgment has been rendered, cannot, by simply 
filing a statement and exhibits showing such claim, prosecute an 
appeal to this court in his own name, there having been no action by 
the court rendering the judgment making him a party. The genera! 
rule is that a person has no right to appeal until some question to 
which he was a party has been adjudicated by the court of origina! 
jurisdiction. 


we 


. A plaintiff may dismiss his own bill, with costs, at any time before 
decree. Where the order is to discontinue at “ plaintiff’s costs,” it is 
the duty of the party to whom costs are awarded to furnish his bil! 
or procure his costs to be taxed. 


4, An individual stockholder cannot prosecute an appeal from a judgment 
against the corpration of which he is a member. 


All power of a private corporation must be derived from some action 
of the Legislative Department of the Government. In order to the 
execution of a mortgage bond a railroad company must have been 
granted such power either in express words or by reasonable and 
necessary implication. In fixing the power of such corporation as to 
the character of the contracts it may make, it is proper to regard the 
general scope and purpose of the grant of the Legislature, and not to 
disregard entirely reasonable implications resulting from attendant 
circumstances. Under the legislation of this State the Florida Centra} 
Railroad Company had the power to execute a bond which was to be 
a mortgage by virtue of the statute, and without the execution of 
an additional mortgage to secure it. To such bond, when executed, 
attached the lien, power, and duty of the State as trustee under the 
statute. 

6. Where an act within the power of a corporation is done irregularly, a 

subsequent confirmation and approval of the act by the stockholders 


~ 
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is sufficient to bind the corporation. A corporation having power to 
issue its bonds to another corporation for the purpose of enabling it 
to exchange them for bonds of the State, may ratify and affirm by 
subsequent action of its stockholders a former irregular issue and ex- 
change of its bonds, done by officers or stockholders of the company. 

7. Where a corporation is authorized to make a contract involving a trust 
and mortgage lien, and the statute confers a power of seizure and 
sale upon the trustee, the statute remedy is not exclusive. Such a 
statute creates rights and relations well known to equity, and its 
jurisdiction attaches. 


3. The statutes fix the rights of the respective parties to such exchange. 
Under them the Florida Central Railroad Company was authorized 
to deliver its mortgage bonds to the Jacksonville, Pensacola and Mo- 
bile Railroad Company for the purpose of enabling the latter company, 
through un exchange of these bonds for State bonds, and a sale of the 
State bounds, to extend its line of road. The increased traffic which it 
was presumed would come to the Florida Central Company was the 
consideration for this contract. Upon an exchange of these bonds for 
State bonds the J. P. and M. Company cannot hold the bonds of 
the State as its own property, and without a sale of the bonds or an 
extension of the road occupy the position of a creditor of the Florida 
Central Company. It is not a bondholder within the meaning of the 
statute, or entitled to its protection. 


Appeal from the Circuit Court of the Fourth Judicial 
Circuit for Duval county. 

Justices Randall and VanValkenburgh being disqualified, 
Judges Bryson and Goss, of the Third and Fifth Circuits, 
with Mr. Justice Westcott, heard the case. The term of 
Judge Goss having expired, the court was composed of Mr. 
Justice Westcott and Judge Bryson when the opinion was 
delivered. 

The opinion of the court contains.a statement of the case. 


G. P. Raney and E. M. LT’ Engle for Appellants. 
H. Bisbee, Jr., for Respondents. 
WESTCOTT, J., delivered the opinion of the Court. 


The appellants in this case looking to the assignment of 
errors and the parties named. upon the calendar, are the 
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Florida Central Railroad Company, Edward M. L’Engle, 
Fannie S. Papy, executrix of the last will and testament of 
Mariano D. Papy, deceased, and Robert J. Washington. 
We consider the appeals in the order stated. 

The plaintiff, the State of Florida, has in possession one 
thousand bonds of one thousand dollars each, bearing the 
seal of the Florida Central Railroad Company, of the fol- 
lowing tenor and date: 


“No. , $1,000, United States of America, State of 
Florida. Bond of the Florida Central Railroad Company. 

‘“‘ Know all men by these presents, that the Florida Cen- 
tral Railroad Company acknowledges itself indebted to the 
State of Florida in the sum of one thousand dollars for 
value received, which sum the Florida Central Railroad 
Company promises and agrees to pay to the State of Florida 
on the first day of January A. D. nineteen hundred, in the 
city of New York, with interest thereon at the rate of eight 
per centum per annum, payable semi-annually on the first 
days of July and January in each year, on the presentation 
and delivery of the proper coupons hereunto attached.” 
This bond is one of a series of like tenor, limited to six- 
teen thousand dollars per mile, issued in accordance with an 
act of the Legislature of the State of Florida, approved Jan- 
uary 28th, eighteen hundred and seventy, entitled an act to 
alter and amend “ an act entitled an act to perfect the pub- 
lic works of the State,” approved June 24th, eighteen hun- 
dred and sixty-nine, and given in exchange for bonds issued 
by the State of Florida to aid the Jacksonville, Pensacola 
and Mobile Railroad Company to complete, equip and main- 
tain its road for an equal amount, in accordance with said act. 

“Tn witness whereof the said company has caused this 
bond to be signed and attested in its behalf by its President, 
and the common seal affixed at its office in , this first 
day of January, in the year 1870. 

“Gro. W. Swepson, President. 
“‘H. H. Taompson, Treasurer.” 
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To which bond is attached the coupons authorized by the 
statute hereinafter referred to. 

This action was instituted by the State in March, 1872, to 
subject the property and franchises of this company to sale, 
the State alleging in its amended complaint, by which de- 
fendant was made a party, that the company had failed to 
pay any of the interest due upon the bonds. The defendant 
in argument denies that the allegations of the complaint set 
up an execution of these bonds by the company, and affirms 
that such allegation is necessary to sustain the decree. 
Without stating in detail all of the allegations in reference 
to this subject, scattered as they are thréugh a complaint of 
twenty-eight printed pages, we will say that from a careful 
and accurate examination of all the statements of the com- 
plaint upon this subject, there is such an allegation, and that 
the complaint also states, substantially, a sale of the State 
bonds which were issued in exchange for the bonds of this 
company. 

The plaintiff claims that upon this default it was lawful 
for the State, through the Governor, to enter upon and take 
possession of the property and franchises of the company, to 
sell the same and apply the proceeds in accordance with the 
provisions of the statutes under which it alleges the bonds 
were issued; and that this being a mortgage contract the 
remedy in equity attaching to such equitable relations was 
effective to decree a sale, and an application of the proceeds 
to the holders of the bonds of the State. 

To this complaint the defendant in its original answer re- 
plied, not denying that the company was authorized to issue 
the bonds, or that they were delivered to the Governor of 
the State, and admitting the power of the company under the 
law to execute its bond; but after setting up the facts con- 
nected with the exchange, alleging that the exchange was 
made without its sanction or assent, the company, while 
not denying that it adopted these bonds as bonds of the 
company, alleged that when it did so 2 was not aware of 
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the form of the bond, or that it was to be exchanged with 
the State. It alleges, as a fact known to it, that an exchange 
of these company bonds for State bonds was made under an 
agreement between Milton S. Littlefield and Edward 
Houstoun, who together owned a large majority of stock in 
the company ; that the exchange was made upon the under- 
standing that the bonds received in exchange were placed in 
Houstoun’s hands to secure amounts due him by Littlefield 
for the purchase of stock in the company, and for other sums 
due for other securities so purchased, as well as for payment 
for the stock in this company owned by other parties, it 
being understood that when this was done the bonds of the 
State should be delivered to Littlefield, who was the Presi- 
dent of the Jacksonville, Pensacola and Mobile Rail Road 
Company. It was further agreed between these parties 
thus owning nearly the entire stock of the company that 
Houstoun, if he so desired, might return the State bonds and 
receive the company bonds from the State; that the State 
bonds not answering the purposes of Houstoun, he did so re- 
turn them, and received the company, bonds in lieu thereof ; 
that Houstoun then made a request of the directors to 
authorize, in lieu of the company bonds held by him, an issue 
of company bonds secured by a deed of trust, so that he 
might obtain the benefit of the aforesaid agreement between 
himself and Littlefield; that before this conld be done two 
of the stockholders of this defendant filed a complaint, and 
obtained an injunction against the said Houstoun, restraining 
him from making any disposition of the bonds; that while 
this injunction was pending, C. B. Coddington, who was in 
the city of Tallahassee, in this State, representing S. W. 
Hopkins & Co., who claimed to be financial agents to sell 
said State bonds for the benefit of the Jacksonville, Pensa- 
cola and. Mobile Railroad Company, made some arrange- 
ments with the plaintiffs in said injunction by which the in- 
junction was waived, and at the request of said Coddington 
the said Houstoun authorized Robert H. Gamble, one of said 
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plaintiffs, and Comptroller of the State of Florida, in whose 
office he had deposited the said railroad bonds, to deliver 
the same to the said Coddington, which was done; and the 
said Coddington delivered the bonds issued by this de- 
fendant to the Governor, and obtained from him in ex- 
change the State bonds which had been before issued by the 
Governor under the law to the Jacksonville, Pensacola and 
Mobile Railroad Company; and that it was in this way, 
and without any sanction or assent on the part of this de- 
fendant, the Governor got possession of the bonds of this 
defendant. The answer alleges further that the State of 
Florida had nothing whatever to do with the form and man- 
ner of the execution of said company bonds, and never 
made or insisted upon any requirements in connection there- 
with, and that the Governor “was authorized by law to 
exchange bonds of the State of Florida for bonds of this 
defendant.” The answer then affirms that said State bonds 
so delivered to Coddington, (before alleged to be the repre- 
sentative of S. W. Hopkins & Oo., financial agents, to se/ 
said bonds for the benefit of the J. P. & M. Co.,) have not 
been sold, and that said bonds are about to be returned to 
the State and the bonds of this defendant surrendered to it. 

There was sabsequently an amended complaint filed by the 
plaintiff, but as it was dismissed as to this defendant, 
its matter is not material. On the 26th of May, A. D. 
1875, within two months of three years after the filing of 
the original answer and after a hearing upon an appeal in 
this court, there was filed what purported to be an 
umended answer of the Florida Central Company, in which 
it alleged that the resolution of the stockholders authorizing 
the issue of the one million of bonds was rescinded by a res- 
olution of its directors on the 21st of March, 1870. This 
resolution, which is made an exhibit, is to the effect that the 
bonds signed by G. W. Swepson as President, before that 
time adopted, could not be used to carry out the intention 
of their issue (which, as we have seen, was to pay the stock. 

17 














696 SUPREME COURT. 











The State of Florida et al., v. The Florida Central R. R. Co. et al. 








holders for their stock,) and that the resolution authorizing 
their issue, be rescinded and the bonds be destroyed. The 
directors, then, by resolution authorized a new bond to be 
issued for the purposes of the company. This bond, it ap- 
pears, was never issued, although its form was suggested. 
The amended answer alleged that at this time the State bonds 
were held by Edward Houstoun by agreement with the 
State of Florida and had not passed to the President of the 
Jacksonville, Pensacola and Mobile Company ; that he held 
them upon conditions to be performed before such delivery, 
and that such conditions were never performed. The an- 
swer, then, alleges that in conformity with this resolution 
the State bonds were returned to the State, and the bonds 
of this defendant were withdrawn from the State and were 
placed with said Houstoun to be returned to this defendant 
for cancellation, all of which was agreed to by and between 
this defendant and the State of Florida ; that subsequently, 
while these bonds were in the hands of said Houstoun for 
cancellation, they were by him, or some one acting for him, 
and without any authority or knowledge of this defendant, 
redelivered to the State of Florida. The amended answer 
then sets up that the purpose for which the company bond 
was issued and delivered to the State of Florida was in vio- 
lation of its charter, and that said bonds are illegal and 
void- This answer then denies that any interest is due to 
the State of Florida on said pretended bonds, or that the 
bonds held by the State are a lien, and affirms that the 
State bonds are unconstitutional and void, and that the 
State has never paid any interest thereon, and has never 
been damnified by reason of its issuing said bonds. The rest 
of this answer is called a counter claim, but this was subse- 
_ quently stricken out. There was a reply by the Srate to the 
counter claim, which, as a matter of course, went with it. 
These pleadings show the issues between the parties. Af- 
ter evidence, there was a decree for the sale of the road, and 
from this decree this appeal by the company is taken. 
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What purports here to be an amended answer of the com- 
pany was not signed by the President or any officer thereof 
and was not under the seal of the company. It was signed 
by the attorney of the company and sworn to by one of the 
directors. The plaintiff insists that this was in no sense 
an answer of the company, and this is unquestionably true. 
The Supreme Court of the United States, in Bronson vs.. 
LaCrosse Railroad Company, 2 Wall., 302, say, “a corpo- 
ration must appear and answer not under oath, but under 
its common seal, and an omission thus to appear and answer 
according to the rules and practice of the court, entitles the 
complainants to enter an order that the bill be taken pro 
confesso.” (See, also, Ang. and Ames on Corp., 665.) The 
Code (and this is a Code case) provides that the verification 
to such answer may be made by any officer of the corpora- 
tion, but the rule, so far as it requires that the answer shall 
be under seal, is not thereby changed. This, however, does 
not meet the question here presented. In this case, this pa- 
per was filed after an order of the court permitting the com- 
pany to file an amended answer, and the plaintiff, so far as 
this record discloses, makes no motion to strike the paper 
from the files, nor does the State disregard it, but treats the 
paper as the answer of the company by replying to it. Un- 
der these circumstances, the plaintiff cannot perhaps be 
heard to object to it upon appeal on the ground of this ir- 
regularity. This matter, however, does not affect the con- 
clusion we reach, for, with or without this amended answer, 
our conclusion is thesame. Without deciding this question, 
therefore, we may consider the amended answer. 

An analysis of these pleadings will show that there are 
four general questions presented for consideration. The ev- 
idence applicable to each of these questions will be stated 
as each question is considered. 

First. Did the company have the legal power and author- 
ity to issue these bonds held by the State, and if it did have 
such power, were such bonds to be a first mortgage, with 
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the right in the State to seize and sell the road under the 
statute of 1870 ? 

Second. If such power existed, were there such circum- 
stances connected with the issue, delivery and exchange as 
excuse the company from their payment / 

Third. Is there a remedy in equity as well as the particu- 
lar remedy provided by the statutes / 

Fourth. Are the bonds now held in such manner as to 
vest a right of action in the State to subject the road and 
property of the company to sale ? 

To the first question: This company is a private corpora- 
tion, and all power which it possesses or can exercise must 
be derived from its charter, the amendments thereof, or from 
some action of the legislative department of the government 
granting such power, either in express words or by reasona- 
ble and necessary implication ; and it is proper, in fixing 
the powers of a corporation, as to the character of the con- 
tracts it may make (the question h¢te) to regard the general 
scope and purpose of the grant by the Legislature, and not 
to disregard entirely reasonable implications resulting from 
attending circumstances. This we regard as the rule estab- 
lished by a fair construction of the English and American 
cases—when the question is as to its power to execute a 
bond, mortgage or contract of like character, with third par- 
ties. Where the charter proposes to delegate a sovereign 
power to the corporation, the rule may be more strict on ac- 
count of the difference in the nature of such power and a 
power to mortgage its own property and franchises for its 
own purposes. 1 Red. on Rail., 5th Ed., 253, and cases 
cited ; Price on Ultra Vires, 87, 90, 91, 93, 140, 141; 3 
Rob., 513; 3 Md., 305; 2 Dutcher, 221; 1 H. and M., 
786; 1 Watts, 385; 6 Humph., 515; 11 Ala.,437; 28 Ala., 
321; S. C. 33, L. J., Ch. 93. 

The Pennsylvania cases upon this question which have been 
called to our attention seem to be inconsistent with them- 
selves, and, therefore, one or the other of the inconsistent 
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views must be contrary to the general rule as deduced from 
other sources. Black, C. J., in the case of the Pennsylvania 
Railroad Company vs. Canal Commissioners (21 Penn. State, 
22,)says: “ Corporate powers can never be created by impli- 
cation nor extended by construction ;” while in the case of 
Commonwealth vs. Erie and Northeast Railroad Company, 
(27 Penn. State, 351-2,) he says that the power must be 
given in plain words or by necessary implication. If there 
is any implication in the matter, it seems to me also that 
this necessarily involves construction, not indeed the liberal 
and broad construction to be given to a remedial statute, or 
the strict construction to be given to a penal statute, but a 
construction consistent with and following a reasonable view 
of the general scope and purpose of the legislative grant, 
viewed in the light of surrounding circumstances. 

The Florida Central Railroad Company was incorporated 
in 1868, and was given all the powers and franchises before 
that time granted to the Florida, A. and G. C. Railroad, 
by an act approved January 7, 1853, with power to exercise 
the said powers and franchises so far as they appertained to 
the railroad constructed from the city of Jacksonville, in 
Duval county, to Lake City, in Columbia county. In addi- 
tion to these powers, the act of 1868 gives it the express 
power to hold lands and tenements, goods and chattels that 
may be useful for the purposes of the road, and the same to 
grant, mortgage and dispose of. The fourteenth section of 
an act entitled “An act to perfect the public works of the 
State,” approved June 24, 1869, authorized the Florida Cen- 
tral Company and the several companies owning the line of 
road between Quincy and Jacksonville to consolidate with 
the Jacksonville, Pensacola and Mobile Company, which 
was a company authorized to build a road from Quincy to 
Mobile. In the event of such consolidation, it authorized 
the Jacksonville, Pensacola and Mobile Company to raise 
money by way of mortgage of its property and franchises. 
It also authorized agreements looking to a common manage- 
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ment of these several roads without consolidation. The sec- 
tion then provided that the Jacksonville, Pensacola and Mo- 
bile Railroad Company, as to the read or roads, or parts of 
roads thus acquired, may likewise issue coupon bonds or 
other evidences of debt, with coupons or otherwise, bearing 
such rate of interest and payable at such time and place and 
on such terms as the directors may determine, and to each 
are hereby granted the same privileges as are herein 
granted to the Jacksonville, Pensacola and Mobile Railroad 
Company. 

Under this act the J. P. & M. Company was authorized 
to exchange bonds with the State to the extent of fourteen 
thousand dollars per mile, the State to have a statutory lien 
and mortgage upon its property and franchises to secure the 
payment of the company bonds, with power in the Gover- 
nor, upon default in payment of principal or interest for 
sixty days, to take possession of and sell the road ; and this 
right was granted to “cach” of the roads owning the line, 
by the latter portion of the section above quoted. While 
this section gave the Florida Central Company the same 
right as the J. P. & M. Company to issue its own bond or 
mortgage, still by an examination of the act it will be seen 
that it was deficient in that no method was provided by 
which the mortgage could be used for the great end and ob- 
ject of this legislation, which was the extension of this line 
of road to Mobile. No action was taken by the Florida 
Central Company under this act, and perhaps for the reason 
stated an act was passed on the 28th of January, 1870, 
amending the act of June 24th, 1869. This act was en- 
titled “an act to alter and amend the act of June 24th, 
1869.” This act altered and amended the 4th, 9th, 11th, 
12th and 20th sections of the previous act, leaving the 
14th section which had given the Florida Central Company 
the same rights as were granted to the J. P. & M. Company 
in force, and also the 10th section of the act which author- 
ized the J. P. de M. Company to deliver to the Governor of 
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the State coupon bonds of the company in exchange for State 
bonds. 

The sections of the act of 1869, thus changed and altered, 
embraced the 9th section, the section authorizing State aid 
to the amount of fourteen thousand dollars per mile to be 
given in exchange for bonds to be delivered under the 10th 
section, as well as the section (the 11th section) defining the 
lien which would attach to the company bond in the hands 
of the State. In lieu of these sections the following pro- 
visions were substituted: Under the 9th section as altered 
the Governor of the State was directed to deliver to the 
President of the J. P. & M. R. Rt. Company, in order to 
aid the construction of its road westward from Quincy, 
“coupon bonds of the State to an amount equal to sixteen 
thousand dollars per mile for the whole line of road and 
length of railroad owned by or belonging to said Jackson- 
ville, Pensacola and Mobile Railroad Company, in exchange 
for first mortgage bonds of said railroad company, of the de- 
nomination of one thousand dollars, when the President 
thereof shall certify upon his oath that the road or parts of 
road for which he asks for an exchange of bonds is com- 
pleted, and is in good running order. The said bonds shall 
be of the denomination of one thousand dollars, signed 
by the Governor, countersigned by tlie Treasurer, sealed 
with the great seal of the State. They shall bear eight 
per cent. interest, payable semi-annually, and shall be 
payable to bearer. They shall be dated on the first 
day of January, A. D. 1870, and shall be due thirty 
years thereafter, and principal and interest shall be payable 
at such place in the city of New York as the Governor shall 
designate. The coupons for interest shall be payable to 
bearer, and shall be authenticated by the written or en- 
graved signature of the Treasurer; Provided, however, 
that whenever the Jacksonville, Pensacola and Mobile Rail- 
road Company shall or may determine to pay the interest 
in gold, for or upon their bonds or the bonds designated in 
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the tenth section of an act entitled ‘an act to perfect the 
‘ public works of the State,’ approved June 24th, 1869, upon 
giving notice to the Governor of such intention, then the 
State bonds aforesaid and the coupons for interest on said 
bonds, shall be payable in gold, notice of which shall be 
given by the Governor in some paper published in the city 
of New York, and at the capital of this State, to be desig- 
nated by the Governor.” 

The tenth section remained as in the original act. 

The eleventh section was altered and amended so as to 
read as follows: “To secure the principal and interest of 
the said company bonds, the State of Florida shall, by this 
act, have a statutory lien, which shall be valid to all intents 
and purposes as a first mortgage duly registered on the part 
of the road for which the State bonds were delivered, and 
on all the property of the company, real and personal, ap- 
pertaining to that part of the line which it may now have or 
may hereafter acquire, together with all the rights, franchises 
and powers thereto belonging, and in case of failure of the 
company to pay either the principal or interest of its bonds 
or any part thereof for twelve months after the same shal] 
become due, it shall be lawful for the Governor to enter 
upon and take possession of said property and franchises, 
and sell the same at public auction, after having first given 
ninety days’ notice by public advertisement in at least one 
newspaper published in each of the following places: The 
city of New York in the State of New York, the city of Sa- 
vannah in the State of Georgia, and the city of Tallahassee 
in the State of Florida, for lawful money of the United 
States, and for nothing else, except that the State for its 
own protection may become the purchaser at said sale, and 
may pay on said purchase any evidences of indebtedness the 
State may hold against said roads, which purchase money 
or said evidences of indebtedness shall be paid on the day 
of sale into the treasury of this State, or within ten days 
thereafter ; and all moneys arising from said sale and paid 
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into the treasury of this State, as heretofore prescribed, shall 
be promptly and exclusively applied to the payment and 
satisfaction of the bonds issued by the State of Florida under 
this act, and in case the holders of said bonds do not present 
them for redemption within ninety days after said sale, the 
Treasurer shall invest the same, er any part thereof which 
may be remaining in his hands, in the securities of the 
United States, to be held by the State of Florida, as trustee 
for the bondholders, until said bondholders shall demand 
the same, upon which demand the Treasurer shall imme- 
diately turn over or pay said securities to the bondholders. 
The purchaser or purchasers of said road shall be by said 
sale possessed of all the rights, privileges and franchises of 
said defaulting company, together with the franchise of use 
and being a body politic, and the Governor shall, upon the 
payment of the said purchase money into the treasury of 
this State as above provided, immediately cause the pur- 
chaser or purchasers of said road at said sale to be placed 
in the actual possession, use and enjoyment thereof, and 
cause all the books, papers and real and personal property of 
said company, of every description, together with its fran- 
chise of use and being a body politic and corporate, to be 
turned over to said purchaser or purchasers, and the pur- 
chaser or purchasers of said road shall be by said sale pos- 
sessed of all the rights, privileges and franchises of said de- 
faulting company, together with the franchise of use and 
being a body politic and corporate, and may use any new 
corporate name they see fit, and make and use a new seal 
upon signifying their action in writing to the Governor, and 
thereafter may exercise all the rights of a body corporate 
and privileges thereof, and of said defaulting company, 
under said new name, for the term of thirty-five years to 
date, from the time of the purchase as aforesaid ; that any 
such sale shall be ratisfied by the Legislature before the 
same shall become effective.” 

With this history of this legislation and this statement of 
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the provisions of the original act as it stands altered and 
amended, we reach the additional section of the amendatory 
act under which it is claimed that the Florida Central Rail- 
road Company had full authority to issue the bonds upon 
which suit is here brought. This section, (the fourth section 
of the amended act,) provides that the Governor shall, for 
the purpose of further aiding said Jacksonville, Pensacola 
and Mobile Railroad Company in the speedy construct- 
ion of its road, deliver to the president of said company 
coupon bonds of this State of the same character as those 
above described in this act, to the amount of sixteen thon- 
sand dollars per mile, upon receiving for and from the Pres- 
ident of said company first mortgage bonds of like amount 
on any part or portion of the road between Quincy and 
Jacksonville; Provided, however, The State bonds under 
this section shall not be exchanged for first mortgage bonds 
for a greater length than one hundred miles of any part of 
railroad between Quincy and Jacksonville, provided the 
said railroad company or companies shall not issue first 
mortgage bonds to a greater amount than sixteen thousand 
dollars per mile. 

It is plain and clear from the letter of this act as amended 
that unless the exchange provided tor under this section is 
an exchange of bonds on a line of road other than that owned 
by the Jacksonville, Pensacola and Mobile Company, that 
it is mere surplusage, useless unnecessary and of no effect. 
The ninth section of the act as amended directed the Gov- 
ernor to exchange bonds with the President of the Jackson- 
ville, Pensacola and Mobile Company for the whole line of 
road and length of railroad owned by or belonging to the 
Jacksonville, Pensacola and Mobile Railroad Company. 
Now the exchange thus authorized with the Jacksonville, 
Pensacola and Mobile Company embraced, as is shown by 
the pleadings, the line of road extending from Quincy to 
Lake City; and the other part of the road between 
Quincy and Jacksonville, to-wit: from Lake City to Jack- 
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sonville, was all of this line of road that was left upon 
which an exchange could be had. This was all owned by 
the Florida Central Railroad Company, and hence the sec- 
tion was of no effect, unless it applied to this company. 
This construction not only makes the section of no effect, 
but such construction {s inconsistent with a proper view of 
the other part of the section itself. The first proviso limit- 
ing the amount of bonds to be issued under this section 
shows that it was to be an additional issue to that author- 
ized by the ninth section ; and the second proviso, using the 
words, “ company or companies,” in the connection in which 
they occur, construed with reference to the fact that the 
Jacksonville, Pensacola and Mobile Company had been 
given, under another section, full authority to exchange for 
its whole line of road, shows clearly that some company 
other than it was granted authority under this section. 
This being so, the only company to which this section could 
apply. was the Florida Central Railroad Company. It is 
not necessary that the statute should use in express terms 
the name of the Florida Central Railroad Company in con- 
ferring this power to issue first mortgage bonds. It is enough, 
if, by necessary implication, it has the power. The connec- 
tion between two railroads is an act which requires the con- 
currence of both; and yet, when a statute authorizes one 
company to connect with another, the authority is necessa- 
rily conferred upon both. So here, where the law author- 
izes the State to receive from the Jacksonville, Pensacola 
and Mobile Company bonds upon a line of road not owned 
by itself, and restricts the company or companies as to the 
amount they may issue, the power is necessarily granted to 
those companies to issue the bonds to the extent of the lim- 
itation. This is a case similar to that of a clearly implied 
power, resulting by necessary deduction from the purview 
of an act of parliament. The joint-stock companies’ act of 
1844 (7 and 8 Vict. C. 110) having, in Section 45, laid down 
certain regulations as to the mode in which bills should be 
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accepted, &¢., on behalf of companies coming within this 
statute, it was assumed by the English courts as a matter of 
course that such companies thereby acquired the power to 
issue bills and notes. Halford vs. Cameron, &c., Railway 
Company, 16 Q. B., 442; 20 L. J. (Q. B.,) 160; Aggs vs. 
Nicholson, 1 H. and N., 165; 25 L. J., (Ex.,) 348. This 
case is much stronger than the English cases. They are 
cited simply to show the extent to which these courts have 
gone in the matter of implied powers. This conclusion is 
also consistent with the general purpose, scope and intent 
of all this legislation, futile though it may have been to ac- 
complish the end desired. That purpose was to extend the 
line of railway from Quincy to Mobile. 

The Jacksonville, Pensacola and Mobile Railroad Com- 
pany owned the line of road from Quincy to Lake City, 
where it connected with the road of the Florida Central 
Company, whose road extended from Lake City to Jackson- 
ville, and the Florida Central Company was given the op- 
portunity, by this legislative action, of aiding in the exten- 
sion of this connected line (from Lake City to Quincy) to 
Mobile, thus bringing its own road and the road of the Jack- 
sonville, Pensacola and Mobile Railroad Company in con- 
nection with the roads radiating from that point. 

This legisation, therefore, gives this company authority to 
issue “first mortgage bonds ;” and the next question is, 
whether it authorized a bond and accompanying mortgage 
to be executed in a formal manner by the company, or 
whether the bond which, under this statute, is called “a 
first mortgage bond,” and to which the statutory lien and 
remedy attaches, is the bond referred to. 

This section of the statute does not, in terms, authorize a 
bond and a separate mortgage to secure its payment. It, in 
terms, authorizes a “first mortgage bond.” The terms, 
“first mortgage,” qualify the term “ bond,” and the neces- 
sary result is that it means a bond that is to be a first mort- 
gage without such additional formalities of executing a 











JUNE TERM, 1876. 707 








The State of Florida et al., v. The Florida Central R. R. Co. et al. 








mortgage, if such a thing is provided for in the act, and such 
construction is consistent with the other portions of the act. 
This is a strict construction, and we think the proper one. 

Now, the bond which the Jacksonville, Pensacola and 
Mobile Company was authorized to issue was a simple bond, 
which was, under the statute, to be a “‘ first mortgage bond,” 
with a lien of the character defined in the act. No addi- 
tional mortgage was to be executed to make it effective. In 
the section of the act making this amendment, the bonds, 
which the Jacksonville, Pensacola and Mobile Company 
were authorized to issue, were denominated “ first mortgage 
bonds,” the same terms used when this authority is granted 
the Florida Central Rai) »ad Company. The bond which 
the Jacksonville, Pensac’ . and Mobile Company was to is- 
sue was a simple bond under the tenth section of the act, 
and by other sections of the act it is declared a “ first mort- 
gage bond,” with the statutory lien and remedy incident 
thereto. In addition to this, the section authorizing the 
Governor to enter upon, take possession of and sell the prop- 
erty to which the lien attaches, provides that the State, at 
such sale, “for its own protection, may become the pur- 
chaser at such sale, and may pay on said purchase any evi- 
dences of indebtedness the State may hold against said 
roads.” If it was to have this lien only as to one road, the 
use of the term roads, instead of road, cannot be explained. 
If it has it as to two, it is all consistent, and if there is more 
than one, the other must be the Florida Central Railroad, as 
it and the Jacksonville, Pensacola and Mobile Railroad are 
the only two to which the term can apply, as they are the 
only roads which are authorized, under the act as altered 
and amended, to issue “ first mortgage bonds.” The neces- 
sary conclusion, we think, is that the first mortgage bond 
intended was the bond authorized by the tenth section of 
the original act, and to it in the hands of the State attached 
the lien and remedial rights provided in the act for its en- 
forcement. 
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The company here has issued a bond under the tenth sec- 
tion of this act, and its acts have been in accordance with 
the law as construed by itself. A dissenting stockholder 
may well resist the company, or even its creditors, in en- 
forcing claims of this character ; but where the company has 
accepted the act and executed its bond, a plea of a want of 
authority while it must be sustained in all cases where it is 
good, yet in the language of Lord St. Leonards, “one cannot 
but lament to see great companies like this, with an at- 
torney always at its command, with every means of consult- 
ing counsel daily, if it thinks proper, entering into a con- 
tract with a full knowledge of all their powers, and with 
legal advice constantly at command, turning round upon 
the party with whom they have contracted, and endeavoring 
to evade the contract upon the ground that the contract 
they entered into is beyond their powers, and absolutely ille- 
gal on the face of it. One cannot but regret that these com- 
panies should resort to so unseemly a defence in courts of 
justice.” 15 Eng. Law and Eq. 367. 

We now reach the second general question. Were there 
such circumstances connected with the issue, delivery and 
exchange of these bonds as excuse the company from their 
payment? The allegation in the amended answer of this 
company to the effect that a resolution was passed rescind- 
ing the resolution which authorized the issue of the bonds 
signed by Geo. W. Swepson, as President, (the bonds now 
sued upon), and directing: their destruction, was passed as 
stated, but the resolution was never carried out and the 
bonds were not destroyed. Itis hardly necessary to say that 
a debtor cannot destroy his obligation by resolutions of this 
character unexecuted. It is true as alleged in the amended 
answer, that Houstoun returned the bonds of the State to 
the State, after their first issue, and received the company 
bonds in return ; but it is not true that the bonds, with any 
assent of the State or of Houstoun were in his hands, to be 
returned for cancellation, or that there was any agreement 
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on the part of the State of Florida that they should be can- 
celled. Houstoun retained the State bonds, and as the first 
answer admits, until Littlefield paid him certain debts. He 
received these bonds under his contract, which was that 
instead of selling the State bonds he might return them and 
take back the company bonds; and he was to hold them 
until other bonds of the company were delivered to him. 
Instead of doing this Houstoun delivered the company 
bonds to Coddington, and the State delivered its bonds in 
exchange tohim. Now it may be that, under some circum- 
stances, the want of an express assent by the company to 
these acts might be of some avail as against parties not 
bona fide holders for value of these bonds, but that question 
does not arise here, and we desire to express no opinion 
upon the subject. In addition to this, too, it must be re- 
membered that Littlefield and Houstoun, who together re- 
presented a very large majority of this stock, and to whose 
wishes the company seems in all its acts to have yielded as- 
sent, agreed to this exchange, and made no objection. But, 
however, all this may be, the allegations of the original an- 
swer, so far as it states facts, may be admitted ; and the alle- 
gations in the amended answer may be admitted to the ex- 
tent they are sustained by the evidence as above shown, 
and there is but little in these allegations when viewed in 
the light of the subsequent action of the stockholders of this 
company. 

On the 13th of May, A. D. 1871, after the company had 
failed to destroy its bonds as its directory had resolved, and 
after Coddington had made the exchange with the State, 
with the assent of Houstoun and Littlefield, Mr. Houstoun 
offered the following resolution at a meeting of the stock- 
holders : 

“ Resolved, That Edward Houstoun do place the bonds re- 
ferred to in the preamble and resolutions of the stockholders, 
adopted June 20th, 1870, in the hands of 8. W. Hopkins & 
Co., for the purpose mentioned in said resolutions, subject 
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to the same exceptions as therein expressed with respect to 
the proportion thereof applicable to the stack owned 
by other parties, and according to the same terms therein 
mentioned.” 

The resolution was adopted. The bonds here referred to 
are the bonds now held by the State. So far as the exchange 
of these bonds by the company is concerned, here is its ex- 
press authority given for it, and that must be an end of this 
matter. 

We now reach the third general question. Is there a 
remedy in equity as well as through the exercise of the 
power of sale given the trustee under the statute ? 

It is insisted that these stgtutes give a new right and pre- 
scribe a particular remedy not known to the common law, 
and that such remedy must be strictly pursued, and is ex- 
clusive of every other. 

The power of this corporation to make this particular first 
mortgage bond, and by its act create the trust, must result 
from legislative grant, as the corporation has not, like an in- 
dividual, a general power to contract except where there is 
a limitation. But when a power granted by the Legislature 
to a corporation is exercised, and it results in a contract 
which the statute makes a mortgage, and to which it at- 
taches a trust, it is as if the same power was exercised by an 
individual so far as the mere act of making the contract is 
concerned. It is true that neither a court of equity nor law 
can, as a general rule, aid the defective execution of a 
statutory power, because the mannner of the exercise of the 
power is a matter of public policy ; but if a contract is made 
and executed by virtue of a statute, (the only way in which 
a corporation can contract), and that contract is a mortgage 
or involves a trust, there is a relation and right created 
which is well known to equity. 

If there is a trust and mortgage, and connected with them 
in order to their due enforcement there is a statutory power 
of sale, cannot a court of equity at the suit of the trustee 
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decree a sale conformably to the statutory power? Wecan- 
not see that the Legislature in authorizing a corporation to 
execute a mortgage bond to have a statutory lien of defined 
character with a power of sale in a trustee named, is a 
statute giving a new right within the meaning of the 
authorities upon that subject. The cases reported in 1 
Michigan, 200; 3 Mass. 310; 5 John. 174; and 5 Mass. 
515, are clearly distinguishable from this. A statement of 
the case reported in 5th Mass., in which the opinion is de- 
livered by Mr. Chief Justice Parsons, will show the clear 
distinction between this case and the class of cases sustaining 
the view maintained by the company here. “ By the statute 
of 1874, c. 66, § 1,” says Chief Justice Parsons, “ every per- 
son convicted of larceny might be punished by a fine not 
exceeding one hundred pounds, er by whipping not exceed- 
ing thirty-nine stripes. And the third section provided 
that besides the said punishment he should be sentenced to 
forfeit to the owner treble the value of the goods stolen, de- 
ducting the value of such of them as might be returned ; and 
if the offender should be unable to pay the same he might 
be further sentenced to make satisfaction by service to the 
owner, who was empowered to dispose of him in service for 
such time as the court might assign. But it was enacted in 
the tenth section that unless the owner shall sell him in ser- 
vice within thirty days, or give to the gaoler security to pay 
the charges of keeping the convict in prison, the gaoler may 
set him at liberty, the prisoner paying him the prison 
charges. 

“ When a statute creates a new right without prescribing 
aremedy, the common law will furnish an adequate remedy 
to give effect to the statute right. But when a statute has 
created a new right, and has also prescribed a remedy for 
the enjoyment of the right, he who claims the right must 
pursue the statute remedy. ; 

“In the case before us the right claimed by the plaintiff 
to receive the treble damages is given by the statute which 

18 
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also prescribes his remedy. Upon.the sentence the de- 
fendant was in execution. If able to pay his body was 
pledge to the plaintiff; if unable the plaintiff might dispose 
of him in service for nine months. This disposition he was 
not obliged to make within thirty days if he would secure 
the prison charges to the gaoler. On giving security he 
might retain the body as a pledge until payment. 

“ But he wholly neglected his remedy. The defendant 
not being able to pay, the plaintiff did not dispose of him 
nor retain the body by giving security. The defendant was 
afterwards lawfully discharged, and the plaintiff has now 
no remedy.” 

Now here was certainly a new right and new penalties. 
If the right is new, then as reinarked by Chief Justice Par- 
sons, “the common law will furnish an adequate remedy to 
give effect to the statute right.” But if the rights and re- 
lations created are known, then there will be known reme- 
dies. We think that the power of a court of equity attaches 
in this case and that the remedy prescribed by the statute 
is not exclusive. 

The court of equity, however, should follow the law 
giving the right in its decree as to time of sale and appro- 
priation of trust funds, and we think the franchise to be a 
corporation will pass, as it is covered by the lien as defined 
by the statute. 2 Chand. 103; 1 Wis. 432; 55 Penn. State, 
204; 8 Ala. 694; 15 Texas, 269. 

In this case equities were claimed by the trustees of the 
Internal Improvement fund by which they insisted they had 
rights paramount to those of the State or the bondholders, 
and in most cases of this character there are differences to 
be settled which necessarily call into action the plastic and 
extensive powers of a court of equity in the matter of mort- 
gages and trists. This is a trust coupled with a mortgage 
and power of sale. 3 John. Ch’y 344; 2 Met. 252. 

Having determined that there was power in the company 
urider the statutes to issue these bonds, and having deter- 
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mined alsothat the lastiaction of the stockholders approving 
their issue for purposes: of exchange is: binding and. effec- 
tive upom the company, notwithstanding the previous. unex- 
eeuted order of its: directory to destroy themyand that there 
is aremedy: im. equity: under ‘the mortgage and: trust, the 
next.question is-whether: under the present.status of. these 
bonds, as disclosed by the testimony, any cause of'action has 
accrned ‘to the State as trustee. The: State insists that Lit- 
tlafield’s testimony is ‘‘that. the four million of: bonds were: 
sold on November 14th, 1870, but the J, P.. & M. Company 
could not deliver the one million of bonds received from de- 
fendants until the stock in the Florida Central Company 
was paid for. Stockholders of defendant company trusted 
Houstoun ‘to hold bonds until stock was paid'for. Houstoun 
delivered them to 8S. W. Hopkins & Co., to their agent, 
Coddington, upon his promise to pay for stock. : ( Vide ex- 
hibits H, J, K, L, M, and N.) Of course this ‘delivery was 
in satisfaction of the contract of sale of 14th of November, 
1870. The deed of trust: (exhibit R,) shows that not only 
have the State bonds received for defendants’ bonds been 
sold by the J. P. & M. R. R. Co., but that they are in 
Europe, and said company made provision in said deed of 
trust to pay interest to the State on account thereof; and 
further, the testimony shows that S. W. Hopkins & Co. 
made advances on the very bonds before'they were sent to 
Europe, and paid Houstoun for his stock and P. & G. R. R. 
bonds. Hopkins & Co. also accepted draft for $227,000 to 
pay debt of J. P. & M. Company, due Board of Trustees, 
which, if not paid, they are now liable to pay. 

The Florida Central Company insists that the State 
bonds delivered to Coddington by the Governor for its 
bonds have not been sold, and that said bonds are about to 
be returned to the State, and the bonds of the company re- 
turned to it. This isa material issue involving a consider- 
ation of the evidence, and we proceed to examine all of it 
having reference to the subject. 
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The testimony of Chas. H. Foster is not material in the 
‘consideration of this subject. What he says relates to mat- 
‘ters other than the present status of the State bonds. 

Harrison Reed, who was Governor of the State at the 
time of the exchange, says little that has any bearing upon 
the subject. He states that about the time of the exchange 
‘he was given a draft of $227,000 by the President of the J. 
©. & M. Company upon S. W. Hopkins & Co. Upon the 
draft acceptance was waived, and no acceptance was shown. 
There was nothing but an unaccepted draft of Littlefield. 
This witness further says that Coddington was the agent of 
the State to see that this draft was paid from the proceeds 
of sale of the one million of bonds, but no contract pledging 
the bonds or their proceeds in that way for this sum is 
shown upon the part of any person. This witness states 
further that the draft was never paid, and no report was 
ever made to hin as to the disposition of the bonds or their 
proceeds. This witness mentions some receipt of Codding- 
ton given to him, but it is evident that the receipt referred 
to was areceipt given by Coddington to Houston, to which 
we will refer hereafter. If it was not this receipt, then its 
nature is not disclosed. 

M. S. Littlefield’s testimony covers the matter of the issue 
of the bends, and relates to the nature of contracts between 
himself, Houstoun and others, to which we hereafter refer as 
exhibits. He states that the stock he purchased of Houstoun 
was paid for about the 13th April, A. D. 1871, by S. W. 
Hopkins & Co., the fiscal agents of the J. P. & M. R. R. 
Company in New York and London. The witness then 
states that the J. P. & M. R. R. Company closed a contract 
with S. W. Hopkins & Co. to seli the four millions of State 
)onds on the date of a letter in evidence, which is one of 
the exhibits hereafter referred to. That John Collinson, a 
civil engineer and broker, residing in England, was the man 
with whom Messrs. Hopkins & Co “ contracted to sell” said 
bonds for the J. P. & M. Co. That C. L. Chase went to 
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Europe to negotiate the bonds of the company and to return 
to the State the State bonds. That in Movember, A. D. 
1870, when the company offered the State bonds for sale to 
S. W. Hopkins & Co., it did not have the control of but 
three millions of said bonds. When the agreements were 
carried out between Houstoun, Sanderson and himself, the 
other million of State bonds would be controlled by the com- 
pany. There were separate agreements between Houstoun 
and himself to be carried out before the last million of Stat 
bonds could be controlled by the J. P. dé M. Company. 

This testimony does not establish a sale of these bonds, nor 
does it show that any advances were made upon them. It 
shows that at the time of the offer to sell the four million to 
S. W. Hopkins & Co. the J. P. & M. Co. controlled only 
three million, and that certain agreements between this wit- 
ness and the two parties, Houstoun and Sanderson, were to 
be carried out, and then the J. P. & M. Company might 
control the bonds. There is no evidence here that the con- 
tract to sell the one million bonds of this company to any 
person was ever carried out, or that there was any sale or 
pledge of the bonds. The naked declaration ofth e witness 
that Houstoun was paid by 8. W. Hopkins & Co., the finan- 
cial agents of the J. P. & M. Co., does not prove a sale ot 
these particular bonds. They had other securities of the J. 
P. & M. Co. in their hands, and besides, Littlefield, as we 
shall presently see, swears positively that these bonds are 
not sold. So far, therefore, as Littlefield’s testimony is con- 
cerned, it does not show that these bonds are now in the 
hands of a purchaser, or that they are held as security for 
any advances. 

We come now to an examination of the exhibits which the 
State relies upon. Plaintiff claims that exhibits H, I, K, L, 
M, and N, have an important bearing on this question. Ex- 
hibit H does not even mention these bonds. Exhibit I is an 
agreement between M. S. Littlefield and Houstoun, which 
does not even mention the State bonds. Exhibit K is an 
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agreement between Littlefield and Houstoun, by which 
Houstoun was to hold the one million of the bonds of the 
State, authorized to be exchanged under the act, to secure 
him in the payment of an unaccepted draft of Littlefield to 
him upon S.-W. Hopkins’ & Co. for $163,026.70, bearing 
date May 13th, 1870. After payment of this draft and ex- 
penses of sale of bonds, the balance was to be applied to 
other debts therein named. Under this agreement Hous- 
toun had the option, upon the maturity of the note, of re- 
turning the State bonds and receiving in lieu thereof the 
one million dollars first mortgage bonds of the company. 
The evidence shows, and it is admitted, that he did return 
the State bonds and received the company bonds. This ex- 
hibit clearly does not prove a sale. 

Exhibit L is a receipt given by Coddington, the agent of 
S. W. Hopkins & Co. for this one million bonds of the 
Florida Central Company. In this receipt he declares that 
he holds these bonds in trust for Houstoun, to pay him 
other sums for other parties named. The arrangement, 
however, was “based on the assumption that the money 
would be paid from the proceeds of bonds negotiated by S. 
W. Hopkins & Co., of New York.” The remainder of said 
proceeds was to be disposed of as directed by the parties in- 
terested. These company bonds Coddington exchanged for 
State bonds. The other evidence shows this, and hence we 
must look elsewhere than to this exhibit to trace the bonds 
of the State. 

While Coddington contracted to hold the company bonds 
in trust, he in fact exchanged them for State bonds. These 
he received as the agent of S. W. Hopkins & Co., who were 
fiscal agents of the J. P. & M. Co. It cannot be said that 
the receipt shows either a pledge or sale of these particular 
State bonds. This receipt of Coddington is dated the 11th 
January, 1871. The next thing in the case stated having 
reference to the locality and status of the one million of 
State bonds is a receipt (marked exhibit M) of S. W. Hop- 
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kins & Co., given to Littletield on the 15th April, 1871, for 
an order upon E. Houstoun for the delivery of certain Florida 
Central Railroad stock and bonds of the Pensacola & Geor- 
gia and Tallahassee Railroad Companies, held by Houstoun, 
upon their payment to Houstoun of $163,026 70, S. W. 
Hopkins & Co. agreeing to hold these securities as collat- 
erals for the payment of this sum, as well as for any subse- 
quent advances that may be made by them against the one 
million of bonds formerly held by Mr. Houstoun, until suf- 
ficient money shall be realized from the sale of said million 
of bonds to reimburse them for said advances, or until the 
bonds shall be taken from market and returned to the State, 
and some mutually agreed upon plan between said Little- 
field and themselves adopted to reimburse them, or by issue 
of railroad bonds, land floats, or any other securities deemed 
expedient. In this receipt for the order of Littlefield upon 
Houstoun, S. W. Hopkins & Co. agree to hold the securities 
mentioned as collateral for payment of the sum of $163,- 
026.70, as well as for any “ subsequent advances that may 
de made” against the one million of bonds, until sufficient 
money may be realized froin the sale of said million of 
bonds formerly held by Mr. Houston, and it was agreed 
that they might “take the bonds from market and return 
them to the State.” When it is remembered that this firm 
were the agents of the J. P. & M. Co., who had their bonds 
in hand to sell them, the amount of this paper is simply 
that in the event they made advances against the one mil- 
lion they might pay themselves from the proceeds of sale. 
It does not prove that they have made such advances, or 
that the bonds have been sold. It establishes that these 
bonds are in their hands for sale or to secure advances that 
“* may be made.” 

Exhibit N, to which importance is given by the plaintiff, 
is a letter of M.S. Littlefield toS. W. Hopkins & Co., of- 
fering to sell them the entire four million bonds authorized 
to be issued by the State. It is as follows: 
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58 Otp Broap Street, Lonpon, Nov. 14, 1870. 
Messrs. S. W. Horxins & Co., Lonpon: 

Gentlemen: I herewith offer you 4,000 Florida State 
8 per cent gold bonds in aid of the Jacksonville, Pensacola. 
and Mobile Railroad Company for one thousand ($1,000) 
dollars gold each, at the price of one hundred (£100) pounds 
sterling for each bond in the city of London, subject to the: 
commission agreed as per contract dated 13th day of April. 
1870, with your good selves. 

I remain, gentlemen, yours faithfully, 
M. 8. Lirrterterp, 
J. P. & M. R. R. Co. 

This is nothing more than an offer to sell these bonds, 
made a year before they were delivered to Coddington. 
There is nothing to show that S. W. Hopkins & Co. made 
such a purchase or took the bonds on these terms, or that 
they now hold this one million for any advances, or that any 
person has either paid or advanced money on these bonds 
to the J. P. & M. Co. This receipt to Littlefield, dated 
April 15, 1871, long after this letter in which they speak of 
subsequent advances that may be made by them, shows that 
there was no sale to them. 

Exhibit O is a resolution of the stockholders of the 
Florida Central Company, passed May 13, 1871, authorizing 
E. Houstoun to place the bonds referred to in the preamble 
and resolutions of the stockholders of the company, adopted 
June 2, 1870, in the hands of S. W. Hepkins & Co. for the 
purpose mentioned in said resolution, subject to the same 
exceptions as therein expressed with respect to the propor- 
tion thereof applicable to the stock owned by other parties 
and according to the terms therein mentioned. This reso- 
lution, as a matter of course, does not show the present lo- 
cality of the State bonds. Exhibit M, as we have before 
seen, shows the condition of the bonds, long after this reso- 
lution, in the hands of S. W. Hopkins & Co., and it is 
unnecessary to repeat here what has been said in that con- 
cention. 
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The plaintiff insists that exhibit R, which is a deed of 
trust executed by the President of the J. P. & M.R. R. Co. 
to D. G. Ambler, F. H. Flagg and C. L, Chase, on the 2d of 
October, 1871, shows the sale of these bonds by the J. P. & 
M. Co. The President of this company, by their deed, in 
consideration of a contract by the Florida Construction 
Company to construct the road westward from Quincy to 
Mobile, conveyed to the parties named in trust for the pe- 
riod of two years the rolling stock and equipments, &c., of 
the road, as well as the franchises incident and necessary for 
the operation of the road. - While we think that the recitals 
in such a deed are not evidence against the Florida Central 
Railroad Company, an entire stranger to the instrument, 
(and indeed this objection is applicable to many of these 
exhibits,) yet these recitals do not show a sale of the one 
million of bonds, when construed with the testimony of 
Chase, one of the trustees named in the deed, and Collin- 
son and Coddington. To this testimony we refer subse- 
quently, and here only examine these recitals. The deed 
recites that the Jacksonville, Pensacola and Mobile Com- 
pany has received from the State of Florida certain bonds ; 
that this company is responsible for the payment of the in- 
terest on these bonds, and makes it the duty of the trustees 
to pay this interest under certain circumstances. The party 
of the first part transfers the proceeds arising from the ne- 
gotiation and sale of the before-mentioned bonds yet to be 
received, and which are now on deposit in London, to the 
receipt whereof the authority of John Collinson, of London, 
is necessary to be obtained ; and such balance of the pro- 
ceeds of the sale of the remainder of the said sum of four 
inillions of bonds as remains unapplied by the party of 
the first part at the date of the execution of the deed. In 
the payment of the liabilities which these trustees assumed, 
the deed provided “ that they shall be limited and restrained 
tothe proceeds of the sale of such of the aforesaid four millions 
of dollars of the bonds of the State of Florida as may come to 
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their hands, exclusive of the said $1,200,000, now on deposit 
in London, which said $1,200,000 of bends shall be applied 
exclusively to the completion of said railroad.” The deed 
farther provides that nothing in the contract shall be con- 
strued to interfere or conflict with any contract or arrange- 
ment that has heretofore been made with John Collinson or 
Aaron Barnett, or their associates, for the sale or negotia- 
tion of bonds that may have been or may hereafter be issued. 

The several recitals in this deed must be construed to- 
gether and made consistent. The general power as to the 
contract for the proceeds of four mellions of bonds, is at: 
terwards limited, and in this limitation $1,200,000 of these 
bonds are stated to be on deposit in London, and these 
parties contract to apply these $1,200,000 of bonds to the 
completion of the road, at the same time agreeing not to 
interfere with any contract or arrangement for the sale or 
vegotiation of bonds made with Collinson or Barnett. A 
tair construction of these recitals shows that $1,200,000 of 
the four million of bonds are on deposit in Loudon, and we 
are by this contract left in doubt. as to whether the one 
million of bonds then on deposit are not the bonds of the 
State exchanged with the Jacksonville, Pensacola and Mo- 
bile Company for the bonds of the Florida Central Com- 
pany, which are the bonds out of which the rights and equi- 
ties claimed in this suit by the State arise. This question 
is settled by an admission of the State through its attorney 
placed on record that the Florida Central Railroad Com- 
pany could prove by John Collinson that the bonds of the 
State issued for the Florida Central Road have never been 
sold, and that nothing has been paid by the State on said 
State bonds and cowpons ; and by a like admission of the at- 
torney of the State that C. L. Chase, who was one of the trus- 
tees in this deed, could prove that he was in London in 1878 ; 
that he went there to get the State bonds back and found they had 
not been sold ; that he was defeated by the action of the State in 
this suit from recewwing the return of the State bonds ; and 











JUNE "TERM, : 1876. 721 








‘The Stute of Florida et al.;¥v. The Florida Central R. R. Co. et al. 


—————————— 


the State bonds had not: been sold at the commencement of 
this suit. The attorney of the State consented not only that 
the Florida Central Company could prove these facts, but 
also that the statements containing these facts should have 
the same force and effect, as testimony, as if said statements 
were depositions duly taken by commission from court. 

All of this is established by the following admission and 
agreement of counsel, which we find in the record : 

“State and Trustees vs. Jacksonville, Pensacola.and Mo- 
bile Railroad Company and others—Duval Circuit Court. 

“ Defendant, Florida Central Central Railroad Company, 
ean prove by T. B. Coddington that the bonds of the Florida 
Central Railroad Company were delivered by him to the 
State of Florida and he received the bonds of the State; that 
the transaction was secret, and to avoid legal interruption 
of the sume, he took a carriage and proceeded beyond the 
limits of Florida; that all this was done without the know- 
ledge or consent of this company ; that he received the one 
million of Florida bonds from the State as the agent of the 
State, and after the Florida Central, Railroad Company had 
rescinded its resolution pretending to authorize the exchange 
of bonds ; that he received the bonds now sued upon from 
Edward Houstoun after the rescinding of said resolution, as 
well as after they had been returned to the company in 
compliance with the rescinding resolution ; that he was to 
receive twenty-five thousand dollars for carrying out this ne- 
gotiation, which was unauthorized by said company and a 
wrong upon the same; that the State knew at the time of 
receiving the company’s bonds and delivering the State 
bonds to Coddington that the rescinding resolution had 
been passed, and that Houstoun nor any other person had 
been given any authority by the company or the directors 
subsequent to the passage of said rescinding resolution to 
surrender said bonds to the State or exchange the same 
for State bonds, or part with said company bonds. 

“And by John Collinson, (50 Old Broad Street, London,) 
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that he received the State bonds from Coddington ; that he 
received and held them as the agent of the State of Florida; 
that the State coupons, up to January, 1873, were sent to 
New York City, to the place for the payment of the Flor- 
ida Central Company pretended coupons, to be surrendered 
in exchange for the Florida Central Railroad Company 
coupons; that he notified the Governor that they were 
there and requested him to send the railroad company cou- 
pons there for exchange; that nothing has been paid by 
the State on said State bonds or coupons, and the said 
State bonds and coupons have never been sold. 

“By ©. L. Chase, Anstin, Minnesota—* Was in London 
in 1873 ; went there to get the State bonds back and found 
they had not been sold.” The cireumstances of Houstoun’s 
delivery of the company bonds to State through Codding- 
ton; that he was defeated by the action of the State in 
this suit from receiving the return of the State bonds, and 
the State bonds had not been sold at the commencement of 
of this suit. 

“State of Florida,) , 

Duval County. 

“Personally appeared M. S. Littlefield, a stockholder of the 
Florida Central Railroad Company, and he being duly 
sworn, says that he is such stockholder ; that the facts stated 
above can be proved by the parties above named ; that the 
testimony of said parties is material and cannot be dis- 
pensed with by the defendant in the cause or otherwise ; 
that said parties reside beyond the limits of the State of 


Florida. M. 8. Lrrrverrexp. 
“ Sworn to and subscribed before me this 24th day of June, 
A. D. 1875. J. H. Durxeer, 


Notary Public and Referee. 
“T hereby consent to the foregoing statement of what the 
Florida Central Railroad Company can prove by T. B. Cod- 
dington, John Collinson and C. L. Chase, sworn to by M. 8. 
Littlefield, be admitted as testimony for the defendant, and 
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that such statement shall have the same force and effect, as 
testimony, as if said statements were depositions duly taken 
by commissioners from this court. H. Bisges, Jr., 

June 24, 1675. Plaintiff's Attorney.” 

It is thus apparent from this testimony that these bonds 
are either in the hands of Collinson unsold, or in the con- 
trol of S. W. Hopkins & Co., the agents of the Jackson- 
ville, Pensacola and Mobile Company, undisposed of or un- 
sold. If in the hands of S. W. Hopkins & Co., and the 
statements of their receipt (Exhibit M.) are accepted as true, 
they are held as collaterals to secure “ subsequent advances 
that may be made by them against the one million of bonds,” 
and the provf nowhere shows that any such advances were 
made against these bonds; on the contrary, by the admis- 
sion of the State, they are unsold. Under these circum- 
stances, there being jurisdiction in a court of equity to en- 
fore the trust by decree and sale, has the State a right of 
action as against this defendant / 

In the case of Holland vs. the State of Florida, 15 Fla. 
454, we held that while the State bond as an obligation 
against the State, as a simple and primary debtor, was void 
for the want of constitutional power in the Legislature to 
authorize such obligation, yet that under the statute the State 
held the bonds of the company and the mortgage lien 
enuring thereby for the benefit of the holder of the State 
bonds. That the State, under the Statute, was to oceupy 
these two relations, and that while the one failed for want 
of constitutional power in the Legislature to authorize it, 
the other must be sustained because the Legislature did have 
the constitutional power to create it, and it was the duty of 
the court to enforce it. This court did not hold that the re- 
lation and rights of the State as “trustee” were the result 
of any equity springing from the circumstances, indepen- 
dent of the statute, but that its relation as a trustee was a 
creature of the statute. That.viewed in this light the lien 
created by the statute and the company bond was for the 








724 SUPREME’ COURT. 














The State of ‘Florida etal, v?The:F lorida:Central R. R. Co. ct a). 

















benefit of the-bondholders, and: the: property and franchises 
of the company were to be: his:-security for payment. 
Whether hieright was linrited to the amount he actually 
paid forthe:boad wedid not there decide. . ‘the view that 
the holder-of'the bond is-restricted to’ the amount -paid, so 
far as-it is mentioned or‘based upon.the, idea that this court 
created snch an-equity as before: referred. to, is erroneous. 
We are inclied-to think that the rights of the ‘“ holders” 
of the State’bonds; if there. are any such “holders” within 
the meaning’ ofthe statute; and entitled to its protection, 
are co-extensive with the lien of the State. The statute pro- 
vides that’ “al? moneys arising: from the sale” shall be.ap- 
plied to the payment and satisfaction of the bonds issued by 
the State of -Florida, and: in the event.of an investment of 
the proceeds before satisfaction of the claims, that the seeu- 
rities shall be “ held by the State of Florida as trustee for 
the bondholders: until said bondholders. shall demand the 
same, upon which demand the Treasurer shall: immediately 
turn over or pay satd- securities to the bondholders.” In the 
face of this express:provision of the statute, how cana court 
of equity decree that the “bondholders” shall receive a 
part instead of “all moneys” arising from the sale, or a part 
instead of all the securities purchased with such money, and 
held as: “trustee” by the State? Nor is it any reason 
for releasing the company thatthe State is not bound, when 
under the statute the company'is bound at all events. 

With this statement of that decision, and our explanation of 
it, it is only necessary to say further in reference to, the 
present case, that no causeof action. has been here shown by 
the State; asthe records and: proofs, instead of disclosing the 
existence of a “‘bondholder” within the meaning of.the 
law, show simply that: the-bonds are-unsold.and still in the 
hands of theagentsof the J. P. & M:R.R.Co. This com- 
pany cannot hold these-bonds with the right to enforce the 
lien of the State against the: Florida Central Railroad Com- 
pany under the statute, Thie consideration which was-to 
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enure to the Florida’ Central: Railroad’ Company for the 
bond which it ‘transferred to the J. P. &M;iCo., was the 
inéréased traffic and other ‘results following an extension of 
the line of road owned by'tlie J. P. & M. Company, which 
connected at Lake City with the road of this company; and, 
under the law, the duty’of the J. P. & M: Company was, by 
an exchdnge and sale;to‘apply the proceeds to the exten- 
sion of the line. 

The Florida Central Company has, as against the trtistee, 
the State, and the J. P. &M: Company, the right to-resist 
such claim by the State in behalf of ‘the J. P. & M. Com- 
pany. The bond of the Florida Central Company is ‘ex- 
changed with the J. P. & M. Company under the law to 
enable it through an exchange with the State'to receive the 
State bond, and to apply the proceeds‘of tlie sale thereof to 
the construction of this line of road. It would be entirely 
inconsistent with this whole legislation and the legal duties 
and rights of the J. P. & M. Company resulting therefrom, 
to permit it to hold bonds of the State of Florida, exchanged 
for bonds of the Florida Central Company, as'a creditor of 
the latter company collecting through the trustee, the State, 
interest from the Florida Central Company. 

Upon the issues and evidence as admitted by the State 
the case was with the defendant the Florida Central Rail- 
road Company, and the bill should have been dismissed as 
to this company. This judgment, however, should have 
been without prejudice. 

We next consider the appeal of Edward M. L’Engle. He 
claims to “ represent and stand in the place of the Jackson- 
ville, Pensacola and Mobile Railroad Company” for the 
purposes of this appeal, being a stockholder therein. This 
cannot be. Thecorporation is an artificial thing represent- 
ing the whole body of the stockholders, and no ene stock- 
holder can prosecute an appeal from a judgment against 
the corporation. He can no more doso than could A pros 
ecute an appeal against B. The same rule applies which 
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prohibits an individual stockholder trom appealing or an- 
swering in the corporate name. In such case the corpora- 
tion would not be before the court. No decree rendered 
against it would be binding. (2 Wall. 302.) Ifsuch is the 
right of one, it is the right of all, and each might set up a 
separate and inconsistent defence, and in any suit against a 
corporation we would have a half dozen inconsistent answers 
representing the same interest. Bronson vs. LaCross Rail- 
road Company, 2 Wall. 302; 2 Blatch, 343; 15 Ill. 185 ; 25 
Ill. 225; 6 Black, 69; 3 A. K. Mar. 27; 4 Ired. Eq. 195; 19 
Eng. L. & E. 7; 1 Phil. 790; 4 Hals. 795; 29 Ga. 434; 4 
Rand. 359. 

This stockholder having no right to appeal for the com- 
pany, that corporation is not before this court, nor can the 
judgment against it be reviewed on this appeal. 

This party appeals also from an order dismissing the bill 
as to him, he having been sued as a stockholder in these two 
roads. After answer of this defendant, but before decree 
against him as such stockholder, the court, on motion of the 
defendant, “ordered and adjudged that the cause be dis- 
continued as to the said defendant at the plaintiff’s costs.” 
This is an order dismissing the bill, “ with costs,” and there 
was neither counter-claims nor cross bill. It was the duty 
of this defendant upon this order of the court to prepare and 
present his memorandum of costs, and have them taxed. 
As remarked by the Supreme Court of Wisconsin, “ The 
opposite party may well be supposed to be unable to tax 
the cost of his adversary,” (4 Wis. 283,) and this taxation 
was necessary to a formal demand upon the plaintiff for 
these costs, or if defendant wished to ask a formal judgment 
he should have furnished the court with a memorandum of 
his costs. Whether he could have such judgment against 
the State is a question we do not consider. He could have 
had his costs taxed at any rate, and the rule controlling the 
subject would have been that applicable to ordinary civil 
suits of the State. We do not think it is too late to do this 











JUNE TERM, 1876. 727 








a The State of Florida et al., v. The Florida Central R. R. Co. et al. 








now, and upon remanding this case such supplemental pro- 
ceedings may be had if the party so desires. The order dis- 
missing the bill as to this defendant is affirmed. 

We next consider the appeal of FannieS. Papy, executrix 
of the last will of Mariano D. Papy, deceased, and the appeal 
of Robert J. Washington. The only order that can be made 
in this court as to these two persons is to dismiss the appeal 
in each case. 

The question as to the appeal of the executrix of the last 
will of Mariano D. Papy, deceased, is one easy of solution, 
about which there can be no doubt, controlled as it is by 
the most simple and elementary principles. The case so far 
as material, may be stated thus: 

The Trustees of the Internal Improvement Fund (plain- 
tiffs) allege that. Mariano D. Papy holds certain securities 
which “equitably belong” to them. After answer of M. 
D. Papy and evidence taken in reference to the status and 
history of these securities, there was judgment declaring 
the Trustees of the Internal Improvement Fund entitled to 
them. (This judgment is dated August 20, 1875.) In no 
portion. of this record, before this judgment, is there a sug- 
gestion of the death of Mariano D. Papy; and the only 
thing in reference to the whole subject is a certified copy 
of letters testamentary issued to the executrix of the last 
will of Mariano D. Papy, deceased, which were issued the 
11th of July, A. D. 1875, and were filed in this cause the 
6th of January, 1876, after the rendition of the final judg- 
ment. It thus appears that Mariano D. Papy had died be- 
tore the decree was. pronounced. The cause of action not 
surviving, as a matter of course the suit by his death abated 
as to him... No order .of the court or other matter making 
his executrix a party is in the record. For this reason she 
had no standing in the court below, and is in no condition to 
be heard upon appeal here. 

What may be the proper proceeding upon the part of the 
plaintiffs to revive the suit as against the executrix, or what 

19 
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may be the proper proceeding upon the part uf the executrix 
to be made a party in the court below to contest the valid- 
ity of this judgment against her testator, are matters tor the 
consideration of each of these parties. So far as this court 
is concerned the executrix is in no condition to prosecute 
an appeal. The simple filing of letters testamentary after 
final judgment against her testator makes her no party to 
the suit, and the appeal, so far as she is concerned, must be 
dismissed. This general subject in proceedings other than 
under the code, is examined in the case of Alston vs. 
Rowles, 13 Fla. 113; and there is nothing in the code which 
sanctions the proceeding here had by the executrix. 

The case of Robert J. Washington, without going into 
unnecessary details, is this: The Trustees of the Internal 
Improvement Fund, plaintiffs, bring this action against Mil- 
ton S. Littlefield and the J. P. & M. R. R. Company, claiming 
that they are entitled to certain securities purchased by him 
or the company, under an agreement made with the trus- 
tees to purchase and surrender these securities to them for 
cancellation. On the 20th of August, A. D. 1875, the 


court “adjudged” these securities to be the property of 


the trustees, and this is the tinal judgment rendered as to 
them. On the 6th of January, A. D. 1876, Robert J. 
Washington filed, among the papers in this case, the report 
of a special master of the Circuit Court of the United States 
for the Northern District of Florida, stating a sale on the 2d 
day of August, 1875, of the interest of M.S. Littlefield in 
these securities, under a decree made in a case pending in 
the Circuit Court of the United States, wherein John H. 
Miller was plaintiff and Milton S. Littlefield and others 
were defendants. The master reported that at this sale 
Robert J. Washington, through his agent, E. M. L’Engle. 
was the purchaser of said securities. Upon the same day a 
certified copy of the decree of the Circuit Court of the 
United States in the case stated, directing a sale of Little- 
field’s interest in these securities, was also filed in this case. 


~~ 
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The record discloses no action taken by the Circuit Court of 
Duval county upon the filing of these papers. Robert J. 
Washington was no party to the record at the date of the 
final judgment, and at no time did he ask the court to make- 
him a party for any purpose. The claim made here is that 
he has all the interest in these securities which M. 8. Lit- 
tlefield had; that while not a party to the proceedings in the 
Circuit Court, he has the right to join in the appeal, and to 
represent and stand in the place of M. 8. Littlefield, as his 
suecessor in the ownership of the bonds affected by the 
judgment of August 26th, 1875. These papers filed by 
Washington constitute no part of the record of the judg- 
ment in the Circuit Court of Duval county. That court has 
taken no action in reference to them, nor has it been‘asked so 
todo. To the final judgment Washington is neither party 
nor privy. As remarked by Chief Justice Marshal, “the 
only parties the court can know are those in the record. 
They cannot permit counsel who represent parties who may 
think themselves interested, not in the record, to come in 
and interfere.” 9 Pet. 494. The code, which controls this 
appeal, provides that “any party aggrieved may appeal; ” 
and this means “a party to the record or his representatives, 
and not any person who may feel aggrieved when he is no 
party to the suit.” 28 Barb. 306. The court in the case in 
7 Paige, 51, cited by appellant, holds that where an execu- 
tor institutes proceedings in his own name only before the 
surrogate, any other person who has an interest in estab- 
lishing the will, and who would be precluded if the decision 
was against its validity, has an unquestionable right to in- 
tervene and make himself a party to the proceeding. Chan- 
cellor Walworth cites as authority for this view the laws 
and practice of the English Ecclesiastical Courts; and such 
is unquestionably the practice in those courts, when exer- 
cising original jurisdiction in this particular matter. The 
Chancellor remarks further: “ And they probably have the 
same right to come in as interveners to protect their rights 
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on appeal.” For this statement of a probability he gives no 
authority, and we can find no sanction for such a practice 
im any English or American case. By the revised statutes 
of New York provision is made that any legatee or devisee 
named in the will, or any heir or next of kin to the testator, 
may appeal to the Supreme Court from the decision of the 
surrogate, either admitting such will to probate or refusing 
the same. 42 N. Y., 279 

In Philips vs. Shelton, 6 Iowa, 545,) the Supreme Court 
of Iowa held that a party has no right to appeal until some 
question to which he was a party has been adjudicated by 
the court of original jurisdiction. The action of the party 
whose appeal was dismissed in that case is very similar to 
that of Washington here. The action was for specific per- 
formance of a contract to convey real estate. S. filed a state- 
ment that he was a creditor of defendant, and had had at- 
tached the land claimed by the complainant. There was 
nothing in the transcript to show that S. was made a party 
to the suit, or that any steps were taken by him further than 
to file said statement, except to appeal from the decree ren- 
dered in favor of complainant. The appeal was dismissed. 
See also 18 Smedes and Mar., 97; 2 California, 57; 13 La. 
An., 199. 

The practice in the English courts is, that a person not a 
party to the record cannot appeal without some action of 
the court exercising original jurisdiction as to him or his 
rights. When not a party to the case, he must first resort 
to the court below. Berry vs. the Attorney-General, 2 Mae. 
ane Gov., 16, cited in 2 Daniels’ Chy. Prac., 1541. 

In the case of Giilord vs. Hort, 1 Sch. wail Let., 41, it is 
held that if the right of a remainderman or of any person 
entitled to the estate in any way is bound by the decree. he, 
as well as the person against whoin it was made, has a right 
to appeal from it. But he does not appeal by tiling a simple 
sta!.ment setting forth what he conceives to be his right, 
and then enter an appeal, as was done here. [le files a 
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supplemental bill to make himself a party to the suit, and to 
have the benefit of the proceedings therein for the purpose 
of appealing. 

It is said that creditors coming in before the master un- 
der a decree may appeal, although not parties to the bill. 
Such is the remark of the chancellor in the case of Gifford 
vs. Hort. The distinction between this case and the case of 
the creditors is evident. A creditor coming into the mas- 
ter’s office to contest the claims of others, or to maintain 
those of himself, is bound by the decree and is substautan 
tially a party to the case, although his name may not have 
been inserted as a party. If it is a general creditor’s bill, 
then all creditors coming in are, technically, parties to the 
bill. The court in this case has taken action with reference 
to his rights, has exercised original jurisdiction as to him 
with him before it, and there is the proper basis for the ex- 
ercise of supervisory and appellate jurisdiction as to the ac- 
tion of the court in reference to his claim or demand. 

Even, therefore, if Washington’s rights were affected 
(and it is only in such cases that he can come in and appeal) 
by the decree against Littlefield, and the practice of the 
English courts prevail in this matter, (as to which question 
we say nothing,) Washington has not taken the proper course 
to give himself the status of an appellant in this court. His 
appeal must, therefore, be dismissed. 

The following judgment will be entered in this cause : 

This cause having been submitted at a previous term of 
the court on briefs by counsel for both parties, and a tran- 
script of the record of the judgment aforesaid having been 
seen and inspected, it is considered by the court that the ap- 
peals of Fannie S. Papy, executrix of the last will and tes- 
tament of Mariano D. Papy, deceased, and of Robert J 
Washington, are dismissed. 

It is further considered that the order dismissing the case 
as to Edward M. L’Engle is affirmed. 

It is further considered that there is error in said judg- 
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ment as to the Florida Central Railroad Company ; where- 
fore it is ordered, adjudged and decreed that said judgment 
be reversed as to said Florida Central Railroad Company, 
and that the case be remanded with directions to dismiss the 
bill as to said company without prejudice to the rights of 
persons who may be dona jide bondholders under the statute, 
if any such there be; that the Florida Central Railroad 
and all property appertaining thereto be delivered to the 
Florida Central Railroad Company, and that the master in 
this cause be given such reasonable time for the settlement 
of his accounts, not beyond the first day of November next, 
as the court may deem proper, and for such other proceed- 
ings as are comformable to law and consistent with the 
opinion and judgment of this court in this cause. 

It is further considered that the respondents recover 
against the said Fannie 8S. Papy, executrix of the last will 
and testament of Mariano D. Papy, deceased, and against 
Robert J. Washington and Edward M. L’Engle, all costs 
by said respondents in this behalf expended, and that the 
costs in this behalf expended by the Florida Central Rail- 
road Company be taxed by the clerk against the respondent, 
the State of Florida. 
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In tHE Marrer or tue Executive Communication oF Oc- 
TOBER 5, 1875. 

1. Where an amendment of a section of a constitution or of an act of the 
Legislature provides that the section “ is hereby amended so as to read 
as follows,’ what follows becomes the entire Jaw, and the old sec- 
tion ceases upon the adoption of the new to have any legal force or 
operation. Such portion of the old section as is reinserted in the new 
is not repealed and re-enacted by such action ; it is continued. Such 
portion as is omitted ceases to be law upon the adoption of the 
amendment. 

2. Under the amendments of the constitution Justices of the Peace hold 
their offices for four years from the date of signing and sealing theiz 
commissions. Where this time has expired the party ceases to be 
such Justice, altheugh his appointment was before the amendment 
and when the tenure of office was during good behavior. 


Ocroser 5, 1875. 

To the Honorable Justices of the Supreme Court: 

GeENnTLEMEN: Section 15 of Article VI of the Constitu- 
tion of this State originally read as follows, viz: ‘“ The Gov- 
ernor shall appoint as many Justices of the Peace as he may 
deem necessary. Justices of the Peace shall hold their of- 
fices during good behavior, subject to removal by the Gov- 
ernor at his own discretion.” By the ninth amendment to 
the Constitution, adopted by the Legislature and ratified by 
the people during the current year, the latter part of this 
section was amended so as to read as follows, viz: “ They 
may hold their offices for the term of four years, subject te 
removal by the Governor for reasons satisfactory to him.” 
[ would respectfully request your opinion on the following 
points : 

First. Does the above amendment operate to vacate the 
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commissions of all Justices of the Peace holding office at 
the time of its adoption, and render new appointments ne- 
cessary without regard to the date of their appointment ? 

Second. If it does not, then (with regard to Justices now 
in office) is the four years to which their term is now limited 
to be reckoned from the date of their appointment or from 
the date of the ratification of this amendment to the Con- 
stitution ? 

Third. If the former, then does this amendment operate 
to remove Justices of the Peace who, at the date of the 
adoption, had held their offices for more than four years ? 

I have the honor to be, very respectfully, your obedient 
servant, M. L. Srearns, Governor. 


TALLAHASSEE, Fxa., October 28, 1875. 
His Excellency M. L. Stearns, Governor of Florida, Tal- 
lahassee, Florida: 

Sir: I have the honor to submit the following reply to 
your communication of the 5th of October : 

Section 15, Article VI, of the Constitution of 1868, was 
as follows: ‘“ The Governor shall appoint as many Justices 
of the Peace as he may deem necessary. Justices of the 
Peace shall have criminal jurisdiction and civil jurisdiction 
not to exceed fifty dollars; but this shall not extend to the 
trial of any person for misdemeanor or crime. The duties 
of Justices of the Peace shall be fixed by law. Justices of 
the Peace shall hold their offices during good behavior, sub- 
ject to removal by the Governor at his own discretion.” 

Section 14 of Article IV of the Constitution provided 
* * * that “no law shall be amended or revised by 
reference to its title only, but in such case the act as revised, 
or section as amended, shall be re-enacted and published at 
length.” 

Among the late amendments to the Constitution is the 
following : 
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Section 15 of Article VI of the Constitution is hereb) 
amended so as to read as follows : 

Sxctrion 15. The Governor shall appoint as many Justices 
of the Peace as he may deem necessary. Justices of the 
Peace shall have jurisdiction in civil actions at law in cases 
in which the amount or value involved does not exceed one 
hundred dollars; and in criminal cases their powers shall be 
fixed bylaw. Their powers, duties and responsibilities shall 
be regulated by law. They may hold their offices for hte 
term of four years, subject to removal by the Governor for 
reasons satisfactory to him.” 

This section, as amended, we thus find asa whole. The 
power making the amendment, following the rule prescribed 
for amending an ordinary act of the Legislature, instead of 
ordaining in exact language the change desired, states the 
whole law as it is to be in future, giving so much as was em- 
braced in the old section, which was then in force, and 
which was still to be in force, as well as omitting that which 
was to be no longer in force, and inserting that which was 
to be of force instead of that omitted. 

The change desired was in the jurisdiction, power and 
term of office of Justices of the Peace. No change in the 
manner of appointment is made. Instead of ordaining a 
section aking the changes desired in these respects, and in 
these only, the law upon the whole subject is inserted as 
well as to the matter of appointment as otherwise, the pur- 
pose being to avoid any doubt as to the intention and scope 
of the action, and the change or amendment made. We 
thus have in thesection as amended so much of the old law 
as had been in force, as was then in force, and was to be in 
force. This is true of such portion of the old section as re- 
mained unchanged. As to this portion reinserted, at no 
time did it cease to be law. It was not repealed and re- 
enacted ; it was continued. That which was omitted from 
the old section was no longer to be of force, and ceased to 
be law upon the adoption of the amendment; and that 
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which was new, and for the first time ordained, was to be 
in future the law, instead of that taken from the original 
section. Asa consequence from what has been said, Jus- 
tices of the Peace holding commissions from the Governor, 
issued under that portion of the old section which was and 
still is the law, derive their authority and power as justices 
from the proper constitutional authority, and hence their 
appointments are still valid, unless the change in the term 
reaches them. 

As it is within the power of the authority in which is 
vested the power to amend the Constitution to change the 
jurisdiction, duties and term of office of a constitutional of- 
ficer, it follows, also, from what has been said, that while 
the authority to exercise the duties of Justices of the Peace 
still remains with those appointed under the original Con- 
stitution, yet they have such power and jurisdiction only as 
the amendment confers. As to the extent of the change 
the old law has ceased to be operative. 

The original clause as to the tenure of oftice of Justices 
of the Peace provided that they should hold their offices 
during good behavior, subject to removal by the Governor 
at his discretion. The amendment provides that they shall 
hold their offices for the term of four years, subject to re- 
moval by the Governor for reasons satisfactory to him. 
There cannot be a Justice of the Peace holding office for 
the time prescribed by the old Constitution, or with such 
tenure, because that provision has ceased to have any effect. 
There is now no law for any other tenure than that of four 
years. From what time is this holding to be calculated; 
when does it begin? The Constitution makes no exception. 
The same rule must be applied to all Justices of the Peace. 

There is nothing in the amendment to save Justices of 
the Peace in commission under the old tenure from the ap- 
plication of the same rule to their cases as applies to future 
appointments. What is that rule? When the commission 
of a Justice of the Peace is signed and sealed, all that is 
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necessary to his investiture of the office is complete. Under 
the practice in this State, all the conditions as to taking 
oaths, &e., are complied with before the commission issues. 
To him, upon the signing and sealing the commission, 
belongs the office. He holds it within the meaning of the 
Constitution from that date. In the language of the Supreme 
Court of the United States, “the transmission of the com- 
mission to the officer is not essential to his investiture of 
the office.” This I state as a general rule, applicable to of- 
ficers of this class who accept and enter upon their duties. 
Asa result from what has been said, it follows that all Jus- 
tices of the Peace who had been in commission for four 
years at the time this amendment became operative as law, 
ceased to be such justices, the time for which the law 
authorized them to hold their offices having then expired. 

The other members of the court concur in this conclusion. 
19 How. 78; 3 Wis. 671; 3 Gray, 601; 31 Wis. 138; 17 
Wis. 651; 20 Texas, 231. 

Very respectfully, 
James D. Westcott, Jr., 
Justice Supreme Court of Florida. 











In tHE Matrer or tae Executive Communication or No- 
VEMBER 8, 1875. 


1. Section 2 of Article IV of the Constitution of this State authorized an- 
nual sessions of the Legislature. This clause was amended, the 
amendment providing that the section “is hereby amended so as to 
read a3 follows,” inserting a clause authorizing biennial sessions of the 
Legislature “ from and after the first Tuesday after the first Monday 
in January, 1877.” 

2. By this action the old section ceased to have any operation, and there 
Was no constitutional authority left for annual sessions. The section 
as amended became by express language of the amendment the 
whole law upon the subject. The new section was to be “ read” in 
lieu of the old one. 
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Executive OFricr, ) 
TALLAHASSEE, Fia., November 8, 1875. { 
To the Honorable Justices of the Supreme Court : 

GernTLEMEN : Section 2 of Article IV of the Constitution 
of this State originally read as follows : 

“Srction 2. The session of the Legislature shall be an- 
nual, the first session on the second Monday of June, A. D. 
1868, and thereafter on the first Tuesday after the first Mon- 
day of January, commencing in the year A. D. 1869. The 
Governor may, in the interim, convene the same in extra 
session by his proclamation.” 

The sixth amendment to the Constitution, adopted by 
the Legislature and ratified by the people during the cur- 
rent year, reads as follows, viz: 

“Section 2 of Article 1V of the Constitution is hereby 
amended so as to read as follows: 

“Sxcrion 2. From and after the first Tuesday atter the 
first Monday in January, A. D. one thousand eight hundred 
and seventy-seven, the regular session of the Legislature 
shall be held biennially, commencing on said day and on 
the corresponding day of every second year thereafter ; but 
the Governor may convene the same in extra session by his 
proclamation.” 

I would respectfully request your opinion on the following 
points, viz: 

As the original section which provided for an annual ses- 
sion is repealed by the substitution of the above amendment, 
and as this amendment makes no provision for any regular 
sessions until the first Tuesday after the first Monday in 
January, A. D. 1877, is there any authority for a regular 
session of the Legislature on the first Tuesday after the first 
Monday of January, 1876, as would have been the case pro- 
vided this amendment had not been adopted, or will it be 
necessary for me to convene the Legislature in extra session 
in order to secure a session of that body previous to 1877? 

I have the honor to be, very respectfully, your obedient 
servant, M. L. Srearns, Governor. 


Ne 
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Opinion of Randall, C. J.—Session of Legislature. 








JACKSONVILLE, Fia., November 15, 1875. 
To His Excellency the Governor: 

Sir: I have the honor to acknowledge the receipt, this 
day of your communication of the 8th instant, inquiring of 
the Justices of the Supreme Court whether there is “ any 
authority for a regular session of the Legislature on the first 
Tuesday after the first Monday in January, 1876,” since the 
adoption of the recent amendment of the Constitution pre- 
scribing biennial sessions. 

I respectfully reply that the original section 2 of Article 
IV, which provided for annual sessions of the Legislature, 
having been abrogated by the amendment, and there re- 
maining no provision anywhere for a regular session in Jan- 
uary, A. D. 1876, such session would be unauthorized. 

The original section provided that the Governor might 
convene the Legislature in extra session by his proclama- 
tion, and this provision is not changed, but is reiterated by 
the amendment. 

If asession of the Legislature is to be held before 1877, it 
must be in virtue of such proclamation. I have the honor 
to remain, very respectfully, 

E. M. Ranpatt, Chief Justice. 


TALLAHASSEE, Fia., November 9, 1875. 
His Excellency, M. L. Stearns, Governor of Florida, Tal- 
lahassee, Fla. : 

Sm: I have before me your communication of this 
morning. Without stating or repeating the questions, I 
have the honor to reply : 

There are many cases in which the letter of an act of the 
Legislature is made to yield to the spirit and intention of 
the law-making power. The rules to ascertain this spirit 
nad intention are, for the most part, simple in their nature. 
In this case, however, admitting the application of the rule 
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Coates of Westcott, J.—Session of eagpeetaee. 





to changes in the organic law, the Legislature and the 
people have, by their action, left nothing to construction. 
To say that this section, as amended, which is the entire 
law, authorized a session in January, 1876, would be simple 
judicial legislation. 

In all of the States in which the method of amendment 
here followed has been adopted, the unvarying rule is that 
nothing of the old section which is omitted trom the new 
section as enacted, is, in the future, operative as law. 

The very purpose of requiring the section, as amended, 
to be published entire, is to give certainty, by declaring the 
whole law, leaving nothing open for construction. 

The Legislature and people, by expressly omitting all 
authority for a session in January, 1576, from the new see- 
tion, and nothing but the new section being now operative 
as law, it follows, necessarily, that there is no constitutional 
sanction for any regular session until the first Tuesday after 
the first Monday in January, A. D. 1877. 

Having had nothing to do with this amendment, I am, as 
a matter of fact, ignorant of the purposes of its author, if it 
was other than I have defined it, nor am I sufficiently ad- 
vised of the opinions of the members of the Legislature to 
know what may have been their individual views. 

As the section, as amended, retains the power of the Gov- 
ernor to call an extra session, this, as a matter of course, is 
within your Executive discretion. 

Very respectfully, 
James D. Westcort, JR., 
Justice Supreme Court of F lorida. 


Van VALKENBURGH, J., assented. 
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ADMINISTRATORS—Presentment of accounts within two years— 
Under a previous decision of this court it is not essential to the 
validity of a notice by an administrator calling for the presentation 
of claims against the estate of the intestate, that the precise time 
tixed by law as the period within which claims should be pre- 
sented should be stated. While the statute fixes the time of “ two 
years,” such notice under this decision is sufficient if it calls for a 
presentation “‘ within the time prescribed by law.” A decision fix- 
inga matter of practice of this character should not be reversed, ex- 
cept for reasons of the most cogent character. May vs. Vann.... 553 


AMENDED BILL—Demurrer to— 
To an amended bill the defendant has a right to interpose a new 
lemurrer, notwithstanding a previous demurrer to the original bill 
has been overruled. BOWES WS. TOCR sc. <6ccsies dccsesedsaneeecen 403 


AMENDMENTS—To complaint when allowed— 
Where in an amended complaint a corporation is named a party 
by the plaintiff, and upon its motion it is ordered to be made a 
party detendant, both the plaintiff and defendant being heard upon 
the motion, it is too late to insist that the defendant should have 
intervened under the original complaint by petition to be examined 
pro interesse suo. The only question, under these circumstances, is 
whether this party has or claims an interest in the controversy ad- 
verse to the plaintiff, or is a necessary party to a complete deter- 
mination or settlement of the question involved. The State of 
Florida et al. vs. J. P. & M. R. R. Company eé al............ coos 20 
AMENDMENT—To a complaint under the Code relates back—How far— 
Under the code, an amendment of a complaint relates back to the 
commencement of the action.—/d............ $A bie ena gine afavd ered 201 
APPEAL—Where a proper remedy instead of injunction— 
Where an inferior court, after appeal and proper measures to se- 
cure a stay of proceedings, continues to proceed, the proper remedy 


is an appeal to the exercise of the power of the appellate court, and 
not by injunction from a court of equity. Kahn vs. Kahn and Doll. “Sv 
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APPEAL—From injunctional order— 

Where an appeal is taken from an injunctional order in an ac- 
tion of trespass, this court will examine such order. It cannot ex- 
amine interlocutory orders in the action of trespass, as an appeal 
lies only to the final judgment of the court therein. Kahn vs. 
EE: 65550 bantdedkShedceceacadensiusdnsvoneseneases 400 


APPEAL—Must be from final judgment at common law— 
Where there is no final judgment in a common law case, the ap- 
peal must be dismissed. Myerson'vs. Home Insurance Company 
SL we aketteedenddkdtadchenns dbp canes beseretpenwenene 574 


APPEAL—By individual stockholder— 

An individual stockholder cannot prosecute an appeal from a 
judgment against the corporation of which he is a member. State 
of Florida et al., vs. the Florida Central Railroad Company ef al... 690 

APPEAL—When process should be served on party defendant from 
an ex parte order— 

It is not necessary that a party defendant should be served with 
process before entering an appeal from an ez parte order or judg- 
ment affecting his rights, if such order or judgment is the proper 
subject of an appeal. State of Florida ef ai., vs. J. P.& M. R. R. 
SE CP ccncnncccncdsnspnecsssedcbubsconsceseenseesesess 201 

APPEAL—Under the Code brings up the whole merits— 

An appeal from a final judgment under the code, when the judg- 
ment is substantially a decree in equity, brings up the whole merits 
of the cause and the previous proceedings generally.—Jd.......... 201 

APPEAL—Effect of a supersedeas— 

A supersedeas operates to suspend the action and power of the 

inferior court in the matter appealed from.—Jd................4.. 201 
APPEAL—Ipjunction cannot prevent— 

Vide the State of Florida et al., ys. the J. P. & M. R. R. Com- 

NT OF isi. 0 cnc aden 1h nterdsdnsesecn ee s0sbeisesedeceseteannen 201 
APPEARANCE—Appearance cures—defective service— 

When a defendant has appeared and pleaded to the declaration, 

he cannot, on appeal, take advantage of any irregularity in the ser- 


vice, or of the entire omission to make service of the process by 
which the suit is commenced. Smith vs. Bulkley.............. 64 


ATTORNEY—Appearance by—effect of. —J)... 2.0.0.0... ccc eee ee 64 


ATTORNEY—Competency as a witness— 
It is not a valid objection to the competency of a witness pro- 
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duced on the part of the defendant that he had been the attorney 
of the plaintiff, and he may testify as to any facts except such as 
came to his knowledge by means of his confidential relations with 
his client. Buckmaster vs. Kelley ef al..........cc.scccccccces 


BONDS—For Internal Improvement— 

The Constitution of the State of Florida grants the power to the 
Legislature to issue bonds to perfect a system of internal improve- 
ments, embracing well-defined lines of railway in process of con- 
struction. The Constitution limits, also, the power of taxation. 
Any further power in reference to internal improvements is not ne- 
cessary or essential to the purposes of government; such grant is a 
limitation upon the power of the Legislature in the matter of grant- 
ing aid to railways. Where the Constitution of a State grants the 
power to the Legislature to issue bonds for specified purposes, such 
grant is, under the circumstances stated, a limitation of the power 
when exercised in reference to those purposes. Holland vs. The 
NE GE OE onidicic bicdideeidiaenesrsiecswsanaeneemes 


BONDS—Of the State— 


Under the proyisions of the act of the Legislature authorizing an 
exchange of State bonds with certain railroad companies, the State 
was tooccupy two relations to those who bought its bonds from 
thecompany. The first was that of a debtor to the holder, and 
the second was that of a trustee holding the bond of the company 
and the lien created by the act to secure payment to the party who 
advanced money to the company. The Legislature had no 
authority to create the first relation. It did have power toenact the 
ee ee Te eee eee eer Prey eS eee ee 


CIRCUIT COURTS—Jurisdiction of in relation to the right of pos- 
session of real estate— 

The Circuit Court, under the Constitution, has jurisdiction of all 
actions relating to the possession and the right of possession of real 
estate, to be exercised in such form as the Legislature may prescribe. 
I er a eer Pe ener rrr ne 


CITY OR TOWN COUNCIL—Power to levy and collect taxes on 
real estate— 

The twenty-third section of the act to provide for the incorpora- 
tion of cities and towns, etc., approved February 4, 1869, which 
granted to the city or town council the power to levy and collect 
taxes upon property, real and personal, for the use and good goy- 
ernment of the city or town, and for carrying out the purposes of 
its organization, was not repealed by section seventy-nine of an act 
for the assessment and collection of revenue, approved June 24. 
CE Wei hh ve nese tecskasedscsieannttenbacees 
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CONSTRUCTION—OfF statutes— 

The meaning and intention of the Legislature, in the enactment 
and repeal of laws, may often be found in the cotemporaneous and 
subsequent action of that body in reference to the subject-matter, 
and the evident intention of the Legislature will control the con- 
ee Ge Mba crcasc sxccsbccesascnsincenes sasesa 300 


CORPORATIONS—Whence their powers derived and how exer- 
cised in relation to giving bonds and mortgages— 

All power of a private corporation must be derived from some 
action of the Legislative Department of the Government. In or- 
der to the execution of a mortgage bond a railroad company must 
have been granted such power either in express words or by reason- 
able and necessary implication. In fixing the power of such cor- 
poration as to the character of the coniracts it may make, it is 
proper to regard the general scope and purpose of the grant of the 
Legislature, and not to disregard entirely reasonable implications 
resulting from attendant circumstances. Under the legislation of 
this State the Florida Central Railroad Company had the power to 
execute a bond which was to be a mortgage by virtue of the 
statute, and without the execution of an additional mortgage to 
secure it. To such bond, when executed, attached the lien, power, 
and duty of the State as trustee under the statute. The State of 
Florida et al., vs. the Florida Central R. R. Company ef al........ 690 

Authority of stockholders to bind a corporation— 

Where an act within the power of a corporation is done irregu- 
larly, a subsequent confirmation and approval of the act by the 
stockholders is sufficient to bind the corporation. A corporation 
having power to issue its bonds to another corporation for the pur- 
pose of enabling it to exchange them for bonds of the State, may 
ratify and affirm by subsequent action of its stockholders a former 
irregular issue and exchange of its bonds, done by officers or stock- 
eae OF ie GR Ecc wesincicess cecccs cosscescccenss G90 


CORPORATIONS—When authorized to make a contract involving 
a trust— 

Where a corporation is authorized to make a contract involving 

a trust and mortgage lien, and the statute confers a power ot 

seizure and sale upon the trustee, the statute remedy is not exclu- 

sive. Such a statute creates rights and relations well known to 


equity, and its jurisdiction attaches.—JD............ 200.2 e eee eeee 690 
CENTRAL RAILROAD COMPANY—Authorizea to exchange 
bonds— 


The statutes fix the rights of the respective parties to such ex- 
change. Under them the Florida Central Railroad Company was 
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authorized to deliver its mortgage bonds to the Jacksonville, Pen- 
sacola and Mobile Railroad Company for the purpose of enabling 
the latter company, through an exchange of these bonds for State 
bonds, and a sale of the State bonds, to extend its line of road. The 
increased traffic which it was presumed would come to the Florida 
Central Company was the consideration for this contract. Upon an 
exchange of these bonds for State bonds the J. P. and M. Com- 
pany cannot hold the bonds of the State as its own property, and 
without a sale of the bonds or an extension of the road occupy the 
position of a creditor of the Florida Central Company. It is nota 
bondholder within the meaning of the statute, or entitled to its 
ING 6k 6si0'n 5ainenwd ssaKdiindda ee cntisees*asaebebeusene 


CORPORATIONS— When parties— 

Where a corporation is a party, it is only necessary to bring the 
corporation into court by service of process upon such officers as 
the statute directs. Subordinate agents, employees or officers are 
not proper parties. The State of Florida et al., vs. the J. P. & M. 
Pe ME cctcccanvtavden snsecanechecesienssaesoss 


CORPORATE AUTHORITIES--Their powers— 


The corporate authorities of a town have no right to appro- 
priate the public streets to any other use than that of travel; or 
right of way, to which they were dedicated, and the convenience of 
the whole public, and they cannot lawfully obstruct the streets 
with public or private buildings; and any person whose property 
is especially injured thereby, may have the aid of the courts of 
equity to restrain such improper appropriation. Lutterloh vs. 
Mayor and Council of the Town of Cedar Keys................ 


CONSTITUTION OF THE STATE—Construction of Article XV— 


The sixth section of Article XV of the Constitution of this State 
reads as follows: “ All proceedings, decisions or actions accom- 
plished by civil or military officers, acting under authority of the 
United States, subsequent to the 10th day of January, A. D. 1861, 
and prior to the final restoration of the State to the Government 
of the United States, are hereby declared valid, and shall not be sub- 
ject to adjudication in the courts of this State.” If this is con- 
strued as an act of legislation whereby the preperty of one is trans- 
ferred to another without due process of law, it is void by the 
Constitution of the United States; construed as a judicial act, it is 
void for the want of power in the convention or the people to de- 
termine the rights of parties, unheard and without notice. The ey- 
ident purpose of the convention in adopting this section was to pre- 
vent the courts of this State from entertaining suits brought to set 
aside, reverse or annul any act or decision of officers of the United 
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States, acting within the score of their authority, but it does not 
control the power of the courts to determine the legal effect of such 
acts and decisions as evidence affecting the rights of parties, accord- 
ing to the ordinary rule of law. Dickerson vs. Acosta............ 
COUNTY JUDGES—Right to charge for docketing cases— 

Chapter 1752 of the Laws of 1870, providing that the Judges of 
County Courts shall be paid three dollars for each case docketed in 
their courts, is not repealed by either Chapter 1815 of the Laws of 
1870 or by Chapter 1981 of the Laws of 1874. Davidson vs. Seegar.. 
CONVEYANCES—Act in relation to recording the same— 

The court charged the jury that, if they find from the evidence, 
that the plaintiff (the grantee of a purchassr at a tax sale) did not 
put his deed on record until after the purchase by the defendant from 
one who owned the property before the tax sale, and that the de- 
fendant had no notice of the plaintiff's title, and who purchased “#r 
2 valuable consideration, the plaintiff’s title would not prevail. 
Held, that this instruction was erroneous. The act in regard to re- 
cording conveyances in this regard relates to conveyances by 
the same grantor or his grantees, and was designed to protect sub- 
sequent purchasers and creditors, and has no reference to a 


title acquired from other sources. Billings vs. Stark............ ‘ 


CONVEYANCES—Wife net joining in— 

In an action brought by bill in chancery to subject the real es- 
tate of a defendant to sale upon executions to satisfy certain judg- 
ments at law, which were obtained upon demands matured and 
due, such real estate belonged to the defendant, where it appeared 
that such defendant had conveyed the property to a third person 
for a consideration equal to its full value, his wife not uniting with 


him in the conveyance, or relinquishing her right of dower, and tho- 


consideration be paid in three notes of the grantee, due in one, two 

and three years, respectively, without a mortgage back or other se- 
curity; and when it further appeared that soon thereafter such 
grantee reconveyed the same premises to the wife of such grantor, 
for the same expressed consideration, receiving back the three iden- 
tical notes, a small amount of money and some personal property 
in payment therefor, without any proof that such notes, money and 
personal property were her separate property: Jield, that such 
property would be deemed the property of her husband ; that such 
deeds would be declared and adjudged null and void, and the real 
estate, thus attempted to be conveyed, made subject to the lien of 


DEEDS— 
A deed in the possession of the grantee is presumed to have been 


duly delivered at the time it bears date. Billings vs. Stark...... 2 
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DOWER— 

Where an unmarried man makes a contract to sell real estate, and 
to execute a deed on payment of the purchase money, and after- 
wards marries and dies before executing a deed, the right of dower 
of the widow depends upon the compliance by the purchaser with 
the terms of the contract. 

If the purchaser in such case pays for the land, he is entitled to 
a conveyance free of the claim of dower, and he may proceed 
against the heirs and legal representatives and compel a convey- 
a: FIORE Gee. Ts ok ob saderacnccersdicsaisesenisanseuaee 121 


DOWER—Application for by the widow— 

The purchaser cannot enjoin the widow’s application for ad- 
measurement of dower without showing that he is entitled toa con- 
veyance, and for the purpose of procuring an injunction and com- 
pelling a conveyance, the heirs and legal representatives are 
RNIN TUUIIR ia s 05:5:0:46.60 4000 snnnnecnncescecdviesessnon 12] 


DOWER—How affected by contracts previous to marriage if pur- 
chaser fails to comply— 

If he fail to comply, the representative may proceed to compel 

a specific performance, or for a recision of the contract. If it be 

rescinded, the widow will be entitled to dower.—Jb.............. 121 


DOW ER—Consideration for the relinquishment of— 

A relinquishment of dower by a wife for the benefit of her hus- 
band is a sufficient consideration for a subsequent settlement 
upon her by him; and such settlement is not fraudulent as to cred- 
itors of the husband if the relinquishment was obtained upon an 
express agreement with her that the settlement should be made, 
and the property settled upon her is a fair equivalent for the dower 
relonsed., Nalle & Co. V8; LAGGY OF his ccwccscccscssccuceciceess 139 


DRAINAGE—Swamp and overflowed lands— 

Under the provisions of the Internal Improvement law of this 
State, it is the duty of the Trustees of the Fund te make such ar- 
rangements for the drainage of the swamp and overflowed lands 
as is most advantageous to the fund. Trustees of the Internal Im- 
PUOTOMIOEE FONE FE. GHRIONS 6565256dccdsscecocdssnsasancecewsan 384 


DEMURRER—To amended bill— 

To an amended bill the defendant has a right tointerpose a new 
demurrer, notwithstanding a previous demurrer to the original bill 
OG DG COG sin ni6 nc ccddscsetscdddaenisnaiiensadscanies 403 

DEMURRER—Unknown to chancery practice— 
A demurrer to answer in chancery is a pleading unknown to 
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chancery practice. After answer the plaintiff must either set the 
case down for hearing upon bill and answer, except to the answer, 
or file areplication thereto. This court cannot give effect to such 
irregularity, and, upon appeal, the judgment must be reversed and 
the case remanded, with directions to strike the demurrer from the 
Se: . Se Sc entecceseebaceacnevcosucssutessuvaces 666 


EXEMPTION— 

An exemption of property from sale by process of law is a per- 
sonal privilege, which may be waived by the owner of the prop- 
erty conveying an interest by means of an absolute cr defensible 
conveyance of property otherwise exempt from such sale. Patter- 
A ins Sbeenundcaccctncndeccesceesincouss 37 
EQUITY— 

A court of equity will not devise some method to recover a debt 
because of failure to recover the debt through the ordinary legal 
remedies. Finegan vs. the City of Fernandina................ 379 

A court of equity will decree performance by a trustee of a con- 
tract, when such contract conforms to the law of his trust and his 
duty asto the improvement of the trust property, and where there 
is performance by the party with whom the contract is made. 
Trustees of the Internal Improvement Fund vs. Gleason.......... 384 


EQUITABLE RELIEF— 


Both legal and equitable relief may be blended in the same ac- 
tion under the Code. Where the primary relief sought is legal, a 
case must be made in which the plaintiff is entitled to the final relief 
prayed, in order to authorize a temporary injunction under the 
Code in aid of such relief. So an injunction should not be granted 
to restrain the doing of acts in relation to property, in respect to 
which property no final judgmet is prayed. Kahn vs. Kahn and 


EQUITY—As to return of chattel— 
Equity will not decree the return of a particular chattel, unless it 
is of peculiar value and character. Bowes vs. Hoeg.............. 405 


EQUITIES—Under execution sale— 

The general rule is, that the plaintiff in execution, purchasing at 
a sale under his execution, takes the property subject to such prior 
liens and equities as affected it in the hands of the defendant in ex- 
ecution when the judgment was recovered. This rule applies to 
the sale of a franchise under a statutory power. Holland vs. the 
ED Oe iin crea ctcncvesenncccossessasccesssasesnsons 455 
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EVIDENCE—Certificate of the U. 8. Direct Tax Commmissioner— 

A certificate of sale of lands sold by the United States Direct 
Tax Commissioners, under the act of Congress of June 7, 1862, for 
unpaid taxes charged thereon, signed by two of the Tax Commis- 
sioners, is admissible in evidence in an action brought to try the 
dile to the land: TRU! va. Vamderpeel.....o.6scccsccciecivcccesses 

The certificate of the sale of lands by the United States Direct 
Tax Commissioners (under the act of Congress of June 7, 1862,) for 
thenon-payment of taxes, is prima facie evidence of the regularity 
and validity of the sale and of the title of the purchaser, and a mere 
assignment by the purchaser of the certificate of sale does not divest 


him of the title thus acquired, and the assignee of the certificate - 


cannot maintain ejectmentin hisown name. The title being vested 
in the purchaser by the tax sale, he can only divest himself of it 
under the laws of this State, by deed or by will, (if the property is 
not redeemed by the owner as prescibed by law,) or, the assignee of 
the certificate may, by complying with the terms of the second 
section of the act of Congress of March 3, 1865, (13 Statutes at 
Large, 501,) obtain a patent from the President of the United 
Diates: TE VE. BRIO oo osin sec c cies ccasdecdees as. saan 

A certificate of the Clerk of the United States Direct Tax Com- 
missioners is not evidence of a sale by them for taxes. Billings vs. 
Pi os 608.508 cacctaheee Rec ausMCgas ee aa eeneeebess errr. 

Either party is entitled to the benefit of any evidence introduced 
upon the trial by the other party.—Jb....... 0... ccc eee eee eee 


EXECUTOR—Acquires no interest through a purchase at his own 
sale— 

An executor will not be permitted to hold an interest acquired 
through a purchase at his own sale. If, however, a third person is 
interested in such bid, a court of equity should not set aside the 
sale as to this third person in a case where the sale was by commis- 
sioners for full value and there was no fraud in fact. Price et al. vs. 
Winter...... (SCR REMSRID Ada dek CEN etnts Eben benineeneNennee 


EXECUTION—Sale under— 


The court decreeing the sale of the real property of a grantor, 
upon execution issued upon judgments at law, which it had de- 
clared a lien upon the property, his conveyance having been ad- 
judged null and void, cannot authorize the sheriff upon such sale 
to convey the interests of other than the defendants in execution ; 
nor can it direct the sheriff to put the purchaser of such premises 
in possession by turning all others out of possession. The purchaser 
must take such title and right as he may acquire by virtue of the 
sheriff's sale on execution. Roper et al., vs. Hackney et al......... 
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EXECUTION—Grounded on the judgment of a competent court— 
An execution is a writ grounded on the judgment of a competent 
court, and cannot issue except upon an order, decree or judgment 
of such court, wherein the liability of the party is established. Da- 
CH TE CIR a cn cecccsccccnccsssscesss ehenesceenseenes see 


EXECUTION—Sale under by a sheriff— 


The sale by a sheriff of real property, by virtue of an execution 
unathorized by law, and void upon its face, would not cast a cloud 
upon the title, and a Court of Equity will not interfere to restrain 
such sale, the law affording complete and ample redress.—J)...... 


FALSE IMPRISONMENT—Indictment for— 


An indictment charging one with having, without lawful author- 
ity, forcibly imprisoned another against his will, does not state an 
offence under Section 43 of Chapter III of “ Au Act to provide 
for the punishment of crime and proceedings in criminal cases,” ap- 
proved August 6, 1868. Under that law the acts charged must 
have been committed “ with intent to cause him to be secretly con- 
fined or imprisoned in this State against his will, or to cause him to 
be sent out of this State,” &c. The Act of 1832, punishing false 
imprisonment by fine or imprisonment, stands unrepealed. Ross 
Oe Be Bec nd cnscctcsceveecencessécsensceseqesesas 


FORCIBLE ENTRY AND UNLAWFUL DETAINER— 


In a proceeding under the act relating to forcible entry and unlaw- 
ful detainer, the plaintiff claimed that he was lawfully put in pos- 
session of the premises by virtue of a writ of possession issued in a 
former similar proceeding against the husband of one of the appel- 
lants; and on the trial, the writ of possession and the proceedings 
in the former case being produced, and it appearing that no judg- 
ment had been entered therein; it is //eld, that the writ of posses- 
sion was void, and did not give the plaintiff a lawful possession, or 
right of possession; and the defendant, having re-entered without 
force or violence, was not guilty of an unlawful entry. Stark and 
WE VE, Bc cc cccccccccccccccsccoseesvesessssocesceees eee 


GUARDIAN—Power of the Judge of Probate— 

Under the Constitution of 1839, and the statutes made thereun- 
der, the Judge of Probate had a general power to revoke the ap- 
pointment of a guardian of the person and estate of an infant. 
ED WE, GIS he cncwccccccsacsccesdccsswessecesccacesans 


(;UARDIAN—Appointment of by the court, and power of revo- 
cation— 


Where, pursuant to an understanding between the parties, the 
appointment of one guardian is revoked and the appointment of 


671 
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or 
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another made, such proceeding cannot be called in question collat- 
erally. The court having jurisdiction of the subject matter, both 
the revocation and the appointment are valid; nor is it necessary 
in such proceedings to give the infant notice, the matter of 
guardianship being under the exclusive control of the court, the 
guardian being its officer, and the infant having no right to any 
particular guardian.—Jb...........eseeeeeeeeees occescocesesoes 


GUARDIAN—Removal of— 

Upon such removal, it is a matter of course for the removed 
guardian to come to an account, and upon his turning over the es- 
tate to his successor, he is not responsible for the subsequent wast- 
ing of the estate by such successor.—IJ)..........eeeee eee eeeseees 


GUARDIAN—Process against— 

Where service of process is made upon the general guardian 
of the infant, he appears and makes the defence required by the 
statute and is heard by the court as the representative of the infant, 
such action is equivalent to his appointment as guardian ad litem. 
EE AE. TR. Tio a et vik cdisineenntsnssedisneacdasiawtieka 


HABEAS CORPUS— 
Vide Title Criminal Practice. 


HOMESTEAD—When granted toa surviving son— 


As between tenants in common it is within the power of the 
chancellor in decreeing partition to direct the Commissioners to as- 
sign the share containing the homestead to the surviving son, before 
that time occupying the homestead, rather than to surviving grand- 
children. In such case where the surviving son can retain the 
property, this action of the chancellor will not be disturbed. If, 
however, it is established that the assignment of the homestead 
will result in its going to his creditors, the homestead should be 
given to the grandchildren, as they should be preferred to creditors 
Of the com. Tir VO. BiG. cccccccccccccccvccccosccccsccccccess 


INFANTS—Sale of interest in estate— 

Where there has been a sale of an infant’s interest in the estate 
of his ancestors, and the infant after his majority has knowingly re- 
ceived the amount representing his interest from the party that he 
is aware made the purchase and claimed title to-the interest in the 
estate, such person so receiving such amount has no equity to re- 
cover of the purchaser any portion of the estate for which he has re- 
ceived an equivalent. Price ef al. vs. Winter.............000005: 


What essential to the validity of such sale— 


It is essential to the validity of the sale of the interest of an in- 
fant in the estate of his ancestor that the court making the sale 
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should so far conform to the statute regulating the proceeding as to 
acquire jurisdiction of the subject matter and the parties. Over the 
inheritance of an infant the Legislature has plenary power. It can 
prescribe the method by which jurisdiction of the infant can 
be acquired, and conformity to this requirement is all that is ne- 
IRE 6 dnc scccccsncecascacsetscccswtsseccecdsedessaceas 67 


INJUNCTION—Against the funds of a corporation— 


A stockholder, having no claim upon particular funds of a cor- 
poration, cannot, as against the action of himself and the corpora- 
tion, get an injunction upon a claim of property in himself in such 
ee, I ee i nea canacanhens aban asaeiee bine wads 403 

INSOLVENT ESTATES—P ro rata payments by— 

The third section of “an act to provide for the payment pro rata 
of the debts of insolvent estates,” approved January 8, 1853, does 
not expressly prohibit suit against the executor or administrator of 
an insolvent estate upon “ unauthenticated or admitted claims,” 
and such claims may be established by suit, the judgment thereon 
to be enforced or collected in the manner provided in that act for 
the collection of other claims against the estate. Wilson and 
Rs A, Sa 6: 4 wqeeecncdxendcmdedsansecws es dneasaaes 587 


INJUNCTION—Will not lie for trespass or withholding chattels 
levied on by sheriff— 

A bill in equity for an injunction will not lie for a mere 
trespass or wrongful withholding of chattels levied on by a 
sheriff under a void execution, the remedy being entirely adequate 
by a suit at law. Davidson vs. Floyd...............00eeeeeeeees 667 


INJUNCTION—Not to restrain an appeal— 

A defendant cannot, through the process of injunction, be pre- 
vented from appealing in a case where, under the Constitution and 
laws, he has a clear right to appeal, nor should a perpetual injunc- 
tion be granted without notice or hearing, which in effect deter- 
mines rights involved in the issues in the cause. The State of 
Florida vs. the J. P. & M. R. R. Company e¢ al................4.. 201 


INJUNCTION—To execution of a decree of foreclosure of a mort- 
gage— 
An original bill, filed for the purpose of enjoining the execution 
of a decree of foreclosure of a mortgage upon the ground that a de- 
fence existed of which the defendant neglected to avail himself, or 
which may have been denied by the court, cannot be sustained. 
BEI WE, Tin ccs cevecccccccccccs Leneenecediseseesens 22. 308 


INJUNCTION—As to sale for taxes— 
Equity will not enjoin the sale of property for taxes on account 
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of irregularities in the matter of notice of time and place of sale. 
Finegan vs. the City of Fernandina. ...........ccscsecccccceces 
INJUNCTION—On affidavit by counsel— 

To justify allowing an injunction where the affidavit to the bill is 
by counsel, it must be such an affidavit as does not leave it to the 
counsel to determine for himself what facts he swears to. Where 
such an affidavit is positive and direct to no material allegation in 
the bill, an injunction should not be granted. Bowes vs. Hoeg.. 


JUDGE—Acting as attorney, as an attorney when not disqualified— 
Representing as attorney a third person not a party to a suit in 
proceedings against a receiver in said suit, does not disqualify such 
person from hearing as judge the case between the parties, when 
the equities of such case are independent of the rights and not 
connected with the case of such third person. State of Florida et 
al. vs. the J. P.& M. R. R. Company éf al... 2... ccc cece seceees 


JURISDICTION—Of Circuit Courts, as to possession of real estate— 
The Circuit Court, under the Constitution, has jurisdiction of all 
actions relating to the possession and the right of possession of 
real estate, to be exercised in such form as the Legislature may pre- 
seein. TER Ol WE FE, BB oss di dacicdscedccdiseacescces 


JURISDICTION—Of the County Court— 

Under the Constitution of 1868, and the statutes thereunder, the 
County Court has no jurisdiction to enter and enforce a gen- 
eral judgment against a guardian for a sum in excess of its ordinary 
civil jurisdiction. Simpson vs. Gonzales et dl........ sssseeees 


LAND SALES BY THE U.S. DIRECT TAX COMMISSION- 
ERS—Prima facie evidence of title— 


The certificate of the sale of lands by the United States Direct 
Tax Commissioners (under the act of Congress of June 7, 1862,) for 
the non-payment of taxes, is prima facie evidence of the regularity 
and validity of the sale and of the title of the purchaser, and a mere 
assignment by the purchaser of the certificate of sale does not divest 
him of the title thus acquired, and the assignee of the certificate 
cannot maintain ejectment in his own name. The title being 
vested in the purchaser by the tax sale, he can only divest himself 
of it, under the laws of this State, by deed or by will, (if the prop- 
erty is not redeemed by the owner as prescribed by Jaw,) or the as- 
signee of the certificate may, by complying with the terms of the 
second section of the act of Congress of March 3, 1865, (13 Statutes 
at Large, 501,) obtain a patent from the President of the United 
States. Billings vs. McDermott................ seowesess cascoase 


Vide Hill vs. Vanderpool..........++.00+- sence os TTTy cccccccce 
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LANDS—Proceeding for the sale of lands of a decedent— 


In proceedings for the sale of the lands of a decedent, the statute 
of this State does not require the service of process upon an infant 
heir or devisee in order to acquire jurisdiction. The statute requires 
the court to appoint a guardian for such of the heirs or devisees as 
are infants, and thisis essential. Price e¢ al. vs. Winter.......... 66 

Such proceedings a judicial sale— 

A sale of the land of a decedent under such proceedings is a ju- 
dicial sale. If the court has jurisdiction of the subject matter and 
the person, a purchaser at such sale cannot be affected by irregu- 
larities of errors in the proceedings. Such errors may be corrected 


LIEN FOR RENT ON CROPS— 

A lessor of land, the lease being in writing, has no lien for rent 
upon the crops of the tenant under the provisions of “ an act for 
the relief of landlords,” (Chap. 1498, Laws of 1865-6,) until a war- 
rant of distress is issued according to the provisions of that act. 
Patterson vs. Taylor and Randall.... .........eesceeseecseeeees 336 

LIEN—Of a mortgagee on personal property— 

A mortgage of personal property does not release the property 
from the lien of his mortgage by his mere silence on being in- 
formed that a portion of the property has been disposed of by the 
mortgagor and delivered to another creditor. His assent to the de- 
livery or other disposition of the mortgaged property might operate 
to release it so as to protect a third party.—Jd ......... 66.62 e eee 336 


LIENS—Under execution— 
The general rule is, that the plaintiff in execution, purchasing at 
a sale under his execution, takes the property subject to such prior 
liens and equities as affected itin the hands of the defendant in exe- 
cution when the judgment was recovered. This rule applies to the 
sale of a franchise under a statutory power. Holland vs. the State 
EE ica piddeassendddbnaiiaieresehesnsnnece iaghne 455 


LIMITATION—On the power of the State to pledge the credit 
thereof— 

A limitation upon the power of the Legislature in the matter of 
pledging the credit of the State to aid quasi public works, such as 
railways, should be strictly construed, and an act of the Legislature 
authorizing an issue of State bonds in aid of a line of railway 
differing essentially and fundamentally from the line to which the 
power thus to aid was limited by the Constitution, is in this respect 
unconstitutional and yoid. Holland vs. the State of Florida...... 455 
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MANDAMUS—When it does not lie to compel a Judge to hear a 
cause— 

Where a Judge has determined that, under the statutes of this 
State, he is disqualified from hearing a cause, mandamus does not 
lie to make him reverse that decision and to hear the cause. State 
of Florida er rel. P. & L. R. R. Company vs. VanNess, Judge of the 


ek See GR 5.4 nin hnnsasevesdenenwunatoneeeete tacaess 317 


MINUTES OF THE COURT—Entry— 
This entry in the minutes, “ Verdict for plaintiff; let writ issue,” 
is not a judgment, and execution thereon is void. Stark and wife 


MORTGAGE—Presumption of payment— 

Where a mortgage was given to secure a promissory note, pay- 
able in four months, and no suit brought until fully nineteen years 
afier the note became due, and no proof that any portion of the 
principal or interest had ever been demanded, and the mortgagor 
having died, the note and mortgage not being found among his ef- 
fects, and the administratrix, the widow of the mortgagee, never 
having bad any knowledge of their existence, and there being no 
proof tending to show what had become of the note and mortgage, 
the administratrix not bringing suit until after this long time had 
elapsed on being informed that the mortgage was not cancelled of 
record; upon answer of payment, eld: that payment would be 
presumed on account of the lapse of time and other circumstances 
shown. Buckmaster vs. Kelley ef al..........00. ees ae aie , 


MORTGAGE—Undivided interest in land cannot be partitioned— 


Upon foreclosure of a mortgage upon an undivided interest in 
lands, the court cannot make a decree of partition of the lands 
among the several owners and claimants.—Jb..............00000- 


MORTGAGEE—His equitable interest-— 

A mortgagie has no equi/able rights growing out of his mortgage 
lien to have a receiver of the estate of the mortgagor beyond the 
property embraced in the mortgage. The receivership should not 
be extended to other property in the possession of and claimed by 
third persons. The State of Florida et al. vs. the J. P. & M. R. 
Cem OE... o.ncc cris csccncesecsaseceeseseesisessncennseins 


MORTGAGE— 

Taylor mortgaged to Patterson certain personal property, in- 
cluding a growing crop, to secure advances of goods, etc., to enable 
Taylor, 1 planter, to make and gather the crop. The mortgage 
debt not being paid, Patterson commenced suit to foreclose the 
mortgage, Whereupon the mortgagor interposed a defence that the 

21 


318 


180 


180 


201 








760 | SUPREME COURT. 








Index to Fifteenth Volume. 








mortgaged property had been selected and set apart to him as “ ex- 
empt from forced sale under any process of law:” Heid, that the 
term “ forced sale,” as used in the Constitution, is a sale against the 
will of the owner, and not a sale to which he had expressly con- 
sented by giving the mortgage; that having thus, for a valuable 
consideration, given his consent to the alienation of the property, 
upon his breach of the condition of the mortgage, he is estopped 
from revoking it; and the court, in ordering a sale, does but decree 
a specific performance of the agreement, which agreement was not 
forbidden by law. 


A mortgagee of personal property does not release the property 
from the lien of his mortgage by his mere silence on being in- 
formed that a portion of the property has been disposed of by the 
mortgagor and delivered to another creditor. His assent to the de- 
livery or other disposition of the mortgaged property might operate 
to release it so as to protect a third party. Patterson vs. Taylor 
Ie a cnn 2 cksiecesscessnces 66ncedesessensssseveseseas 336 


An objection to the terms of the mortgage by the mortgagor, 
before signing, that it included property which he desired to re- 
serve and use in paying a debt to another, cannot vary the legal 
effect of the mortgage.—JD. .......... cece ec ee ce cece cette cece eese BOO 


MORTGAGE—Who entitled to the possession— 


The statutes of this State provide that the mortgagor shall be en- 
titled to the possession of the mortgaged property until after decree 
of foreclosure and sale; that the mortgage is a “specific lien” 
upon property, and that the mortgagee is incapable of acquiring 
possession until after decree of foreclosure, and then only by bid- 
ding and outbidding all competitors in market. An execution pur- 
chaser of the equity of redemption takes the land subject to the 
equitable rights of the mortgagee against the mortgagor. The pos- 
session which the law allows the mortgagor, as well as such pur- 
chaser, is subordinate to the equitable rights of the mortgagee. The 
right to possession exists cum onere. Non-residence and insol- 
vency of the mortgagor, a failure on the part of the execution pur- 
chaser in possession as well as of the mortgagor to keep down the 
interest of the mortgage debt, and clear inadequacy of the mort- 
gaged premises to pay the debt, are equities by which the court 
can affect the conscience of the party thus in possession. The mort- 
gage is in equity a charge upon the land and its produce, and un- 
der these circumstances a receiver of the rents and profits should 
be appointed upon bill seeking foreclosure and sale. Pasco vs. 
SD BE Is co cccccccdccccctscosecccescccosocesses oceece 562 
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NOTICE— When given by an attorney— 


Itis within the power of the Legislature to authorize notice of 
the institution of a suit to be given by an attorney or party, instead 
of through a writissuing out of a court. Gilmer vs. Bird........ 410 


NUISANCE—Poublic and private— 


The erection of a building in the centre of a street sixty feet 
wide, to be used for a market for meat, fish, &c., and as a pound for 
confining swine and other animals and as a jail, in front of places 
of business or private residence, would be both a public and private 
nuisance, and the courts of equity will interfere to prevent or abate 
it in behalf of any one likely to sustain an injury thereby. Lut- 
terlogh vs. the Mayor and Council of the Town of Cedar Keys.... 307 


OATH—Form of administered to a jury— 


A form of oath administered to a jury in a civil action contain- 
ing matter not embraced in the issue, which was not objected to by 
either of the parties, will not be considered as error, unless it is evi- 
dent that the jury were misled thereby. Stark and wife vs. Bil- 
isin on ccc cndestntssnnwdscenee senses cccnecnstenteeseseass 318 


PARTIES—When a corporation is a party— 


Where a corporation is a party it is only necessary to bring the 
corporation into court by service of process upon such officers as the 
statute directs. Subordinate agents, employees or officers are not 
proper parties. Broward vs. Hoeg...............ceccecsesseeee MO 


In an action brought by H. against M. B. as administrator of the es- 
tate of C. B., to foreclose a mortgage on real estate given by C. B. 
in his lifetime, the defendant in his answer alleging that C. B. 
held the land in trust for certain other persons, it appearing in the 
record that H. was a dona fide purchaser by mortgage for a valuable 
consideration without notice of such trust, eight years having 
elapsed between the acquisition of the title by C. B. and the com- 
mencement of the action for foreclosure: Held, that it was not ne- 
cessary to make the alleged beneficiaries parties defendant in the 
action. 


Prior incumbrancers as mortgagees are not necessary parties in 
an action to foreclose a subsequent morigage.—J0.............+4. 370 
Where the specific performance of such a contract is sought, af- 
fecting to a great extent the interests of the cestuis que trust, they 
should be parties to the suit. Trustees of the Internal Improve- 
EE ie I ho Skteedcenenscnccvkereccscccasugeeas 384 
PRACTICE— 


When a bill of complaint contains such a variety of subjects of 
litigation not proper to be joined, and of parties not properly joined, 
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and ag to some of the matters other parties are necessary, the court 
may, sua sponte, dismiss the bill as multifarious, whether the bill 
be or be not demurred to for such causes. 

A billin equity to set aside a deed or mortgage cannot be sus- 
tained without the presence of the grantee or mortgagee; and 
with such matters cannot be joined a demand for rents and profits. 


A demand for rents and profits, or for use and occupation, cannot 
be recovered in a suit in equity for a partition. 

A decree of partition cannot be had while the premises are held 
adversely by other parties. The legal title must be first estab- 
lished. 

Equity is not the proper forum nor a bill in partition the proper 
action for trying the legal title to lands. Mattair e¢ al. vs. Payne 


A ppeals—When prosecuted— 

A person claiming to succeed to and represent the interests of a 
defendant against whom a judgment has been rendered, cannot, 
by simply filing a statement and exhibits showing such claim, 
prosecute an appeal to this court in his own name, there having 
been no action by the court rendering the judgment making him 
a party. The general rule is that aperson has no right to appeal 
until some question to which he was a party has been adjudicated 
by the court of original jurisdiction. The State of Florida ¢ ai. vs. 
the Florida Central R. R. Company ef al..........ceceeeeeeeees 690 

When « Plaintiff? may Dismiss his BUl— 

A plaintiff may dismiss his own bill, with costs, at any time 
before decree. Where the order is to discontinue at “ plaintiff’s 
costs,” it is the duty of the party to whom costs are awarded to 
furnish his bill or procure his costs to be taxed.—Jd.............. 690 


PARTI£S—In Appellate Court— 

The simple filing of letters testamentary after a final judgment 
ayainst her testator does not enable an executrix to prosecute an ap- 
peal from the judgment. She must be made a party in the court 
below to give her a standing as an appellant in the court.—Jd..... 690 

A County Judge, as a Judge of Probate, has no authority to issue 
un execution for costs and fees,except upon a judgement or order 
establishing the liability of the party and the amount due. David- 

GON WS. FIOVA......cccccccccccccccccccccccescccccsscssccccces 667 


PRACTICE—Demurrer to an answer unknown to chancery prac- 
tice— 

A demurrer to an,answer in chancery is a pleading unknown to 

clancery practice. After answer the plaintiff must either set the 
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case down for hearing upon bill and answer, except to the answer, 
or file a replication thereto. This court cannot give effect to such 
irregularity, and, upon appeal, the judgment must be reversed and 
the case remanded, with directions to strike the demurrer from the 
SE WA ia sin ann keine ssa ncedscevaassanssuas 666 


PRACTICE— 


Where facts material to the plaintiff are embraced in the issues 
made by the pleadings of the defendant, it is error to enter a fina! 
decree for the plaintiff without evidence, without a hearing, and 
without a default. Soalso is it error to make a final decree against 
a defendant upon the allegations of a complaint and ez parte affida- 
vits, without service of process, without notice, and without oppor- 
tunity for hearing. State of Florida ¢f al. vs. the J. P. & M. R. 
CE inc ccencpensswicceccnccsccscnetettewcnsecagnesncs 201 

Copies of detached papers, severally certified to be copies of 
papers filed, and of minutes of the court, purporting to pertain to a 
cause, are not proper evidence of the proceedings and judgment 
when offered for the purpose of showing a judgment. The process, 
pleadings, proceedings, entry of verdict and final judgment, forming 
the complete judgment record, or a copy thereof certified to be sucin 
record, and the whole thereof, should be produced. 

This entry in the minutes, “ Verdict for plaiatiff; let writ is- 
sue,” is not a judgment, and execution thereon is void. Stark and 
WE WE, FE iors dscdvs nsdivirase Sia replace) SGh hem Oe po BAS AND £18 


PRACTICE, CRIMINAL—Accessory to a murder; plea in abate 
ment— 

The accused being indicted as accessory to the murder of Ellen 
Wells by William Newton, pleaded in abatement that the certifi- 
cate of the Chairman of the Board of County Commissioners had 
not been recorded together with the list of persons selected by the 
board as required by law, from which juries are required to he 
drawn: Held, that the omission of the Clerk to record the certifi 
cate did not constitute an irregularity in the drawing, summoning 
or empaneling of jurors. Keech vs. the State of Florida.......... 591 


Accessory—Cannot be tried before the principal offender is tried— 











One charged as an accessory before the fact, in an indictment for 
felony, cannot, by law, be tried before the principal offender is 
tried, but both may be tried upon one indietment.—Jd............ 


or 
© 
po 


Act of 1875 Reducing Number of Grand Jurors— 

Since the date of “an act to amend section 5, chapter 1628, Laws 
of Florida, reducing the number of grand and petit jurors,” ap- 
proved February 20, 1875, not more than fifteen persons should be 
summoned and sworn on a grand jury. The purpose of the act 
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was to reduce the number of grand jurors, and its effect was to re- 

peal so much of the existing law as required a greater number to be 

SE chk rentendn-dasdbbscscntivecsessbaeesacsessncs odes 591 
Second Count in the Indictment should contain all the Facts— 

A second or subsequent count in an indictment should contain a 
statement of all the necessary facts and allegations to charge the of- 
fence. A reference to a former count for the purpose of supplying 
a material statement is not sufficient.—Jd............... 06.22.04. 591 


Deficiency in Number of Jurors—How supplied— 


The twenty-first section of the act of 1868, relating to jurors, pro- 
vides that when asufficient number of jurors duly drawn and sum- 
moned cannot be obtained, the court shall cause jurors to be sum- 
moned “ from the bystanders or from the county at large.” The 
court ordered a deficiency to be supplied “ from the bystanders or 
from the county at large,” thus making the order in the alternative 
form: Held, that the mode of supplying the deficiency in either or 
both ways is left to the discretion of the court, and there was noir- 
regularity which could work an injury to the accused.—Jd........ 591 


Deficiency in the Panel—How supplied— 


After the jury had been sworn, but before any testimony had been 
taken, one of the number was found to be an alien who had not taken 
any step toward naturalization, and was one of a class prohibited 
by the constitution from being a juror. The court discharged him 
and had his place supplied with a competent person: Held, not ir- 
regular. Insuch case the entire jury should be sworn anew.—Jd.. 591 

Witness—A principal offender competent— 

A principal offender is, before judgment of conviction of felony, a 
competent witness against an accomplice or accessory in the same 
PME oa vnccdncaenssdecdinesderses 44065008s0ssser00ee0en5 591 

Recommendation to Mercy—Effect thereof— 

In “capital” cases, if a majority of the jury recommend the ac- 
cused to the mercy of the court, the sentence must be imprison- 
ment for life (Act of February 27, 1872, Chap. 1877.) It is held not 
to be error if the court omit to imform the jury of this law, unless 
specially requested to dO S0.—1d... 6.1... cece cece eee sec eeeeeees 591 

In Indictment for Murder—Location of the wounds must be stated— 


In an indictment for murder, the part of the body upon which 
the injury was inflicted should be stated. The dimensions of an 
incised wound should also be given.—JD................000eeeeee 591 

Habeas Corpus—Writ of error in a habeas corpus proceeding— 

The granting of a writ of error to a judgment in a Aabeas corpus 

proceeding, is a matter of discretion in this court. The proceeding 
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is ex parte, not requiring notice unless so directed by the court. A 

petition setting forth the nature of the case, accompanied by a cer- 

tified copy of the record, is the proper basis for such motion. Zz 

parte Finch. .....cccccccccccccccccce covccccccvcccccccvcsccess 630 
A Party Indicted for Murder entitled to a Writ of Habeas Corpus— 

A party indicted for murder is entitled, upon proper application, 

to a writ of habeas corpus for the purpose of showing such facts as 

may satisfy the court that the proof is not strong or the presump- 

tion is not great that heis guilty of a capital offence, and that he is 

entitled to be discharged on bail. The indictment charging a cap- 

ital offence is not conclusive upon such application, under the 

statute, as to the character of the testimony. Holley vs. the State 

OE PR, KidibKdbsccka se sndHertastess seb RRdeeeeanseeoTEOees 668 
Misdemeanor— 


Previous to the constitutional amendments of 1875, the Circuit 
Courts had no jurisdiction to try a party charged with a misde- 
meanor, except upon appeal from the county court, and a judg- 
ment of the Circuit Court upon a conviction for a misdemeanor 
tried upon indictment in the court, was void. Kennedy vs. the 
OE WINS, 5 6k. 6546. ced Kodandindcccomsesunteneeebeeeieheed 635 

Assault with Intent to Kil— 


An indictment charging “an assault with intent to kill,” charges 
a misdemeanor under an act of February 10, 1832, the penalty not 
} being imprisonment in the State prison ; and the offence is not in- 
cluded in the provisions of Section 46, Chapter 3 of the Criminal 
Re Fs hoot nnneee cacescccctevdadesseeeeineconenss 635 


In Capital Cases—The Judge should ask the prisoner whether he has 
anything to say— 
In capital cases, before pronouncing sentence, the Judge should 
ask the prisoner whether he has anything toJsay why the sentence of 
the law should not be pronounced against him, and this should ap- 
pear on record. But the omission of this ceremony is not ground 
for a new trial, but only for setting aside the judgment or sentence 
already pronounced, to the end that it may be properly observed 
and judgment regularly pronounced.—1d.........-seeee0 ceeeeee 591 


Principal in a Murder—As witness against the accessory— 


The accused was indicted for murder, and another person as an 
accessory ; the accessory being tried first, the principal was used by 
the State as a witness against the accessory, who was convicted. On 
being arraigned for trial the principal pleaded that he was entitled 
to be discharged, on the ground that he had been used as a witness 
against, and secured the conviction of, theaccessory. Held, that the 
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plea was bad; such matters should be addressed to the Executive 
power of pardon, and notthe courts. Newton vs. the State of Flor- 


Accused Designated by a Different Name— 


It is alleged that according to the evidence the name of the per- 
son killed was Ellen Keech, and not Ellen Wells, as charged in the 
indictment, and that judgment should be arrested for that cause. 
Held, that though there was some confusion in the evidence as to 
the true name, yet it was for the jury to determine as to the inden- 
tity of the person named in the indictment and the proofs. It is 
generally sufficient to give the name by which the person is usually 

NE 65. 0040. c0sccssccsscvoccsesccnssescccdosenccesceess 
Habeas Corpus— 

When a person is indicted for murder or other capital offense, he 
is entitled, upon habeas corpus, to produce such evidence as may op- 
erate to convince the court that the offense is of such grade, or that 
there are such strong doubts in the case that a jury should not, upon 
the case as presented, convict of a capital offense for the purpose of 
being discharged on bail. Finch vs. the State of Florida......... 


RAILROADS—Construction of special franchises according to the 
charter— 

The duration of a franchise or right granted by the Legislature 
to acorporation is fixed by the constitution operative at the time of 
the enacment, or by the enactment itself. The rights passing to the 
Atlantic & Gulf Railroad Company under the act of 1866, are coex- 
istent with the franchise to be a corporation therein granted. 

The charter of a railroad company providing “ that the said rail- 
road and its appurtenances, and all property therewith connected, 
shall not be taxed higher than one half of one per cent. upon its 
annual net income,” is a contract between the State and the com- 
pany, the obligation of which cannot be impaired by subsequent 
action of the State. Atlantic & Gulf Railroad Co. vs. Allen..... 


RAILROADS, BRANCH—When exempt from taxation— 

Upon the amendment of a charter of a railroad company (whose 
road was thus exempt from taxation) authorizing it to construct a 
branch road, the branch road, when constructed, became subject to 
the provisions of the original charter, and the right of exemption 
from taxation therein granted attached with full force to the branch 


RAILROADS—Sale thereof carries exemption from taxation— 


A statute providing that “all rights” as to a line of railway 
which “ are and have been legally vested” in one corporation shal] 
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pass to another corporation upon a sale by one to the other, is suffi- 
ciently clear and certain to passa right of exemption from taxation, 
if such right exists in the vendor company at the time of sale.—Jd. 637 


RAILROADS—Act of January 6, 1855, construed in relation to ex- 
emption from taxation— 


The railroads exempted from taxation under the 18th section of 
the act entlitled “an act to provide for and encourage a liberal sys- 
tem of internal improvements in this State,” approved January 6, 
1855, were such roads only as were a part of the State system there- 
by created, and the railroad from Live Oak, Florida, to Lawton, 
Georgia, was not embraced therein. This section of that act con- 
RUE T On 05.50 eccbaned sinceceissenpenedaseuhsasdesketeeene 637 


REHEARING OF A CAUSE—By bill of review— 

A supplemental bill, in the nature of a bill of review, and not a 
petition for rehearing, is the proceeding by which a defendant after 
final decree pronounced, but not entered or recorded, may have a 
rehearing of the original cause, and a hearing of new matter or facts 
discovered since publication. The office of a petition for rehearing 
under the statute considered and defined. Finlayson vs. Lipscomb 558 


RAIL ROADS—Under the system of Internal Improvements by the 
Laws of Florida— 
Where the line to which aid was authorized to be extended by 
the Constitution was part of a State system, having its several ter- 
mini at points within the State, a line of railway, embracing a part 
of the system but having one of its terminal points on the boundary 
line of another State, looking to a connection with the ports of an- 
other State, is a line of railway essentially and fundamentally dif- 
fering from the line to which aid was authorized to be extended. 
Hotiand ve. the Gtate of FIstiGe. ....0.ccccccccccccccccccosesesase 499 


RECEIVERS— 

As a general rule, a receiver appointed in a prior suit should not 
be displaced by the appointment of a receiver of the same subject 
matter by the same court in a subsequent suit. The receivership in 
the first suit should be extended to the second, subject to the legal and 
equitable claims of all parties, and the rights of the parties in each 
suit are substantially the same as if different persons had been ap- 
pointed at the several times when such receiverships were granted. 
If, however, a different receiver is appointed, then, if the court has 
jurisdiction of the subject matter and parties, and is the same court 
which made the first appointment, the receiver in the first suit must 
deliver to the receiver appointed in the second. The State of Flor- 
a ctak wi. The S. FH. BB Bi Be OB Bice cdctcsccesscscunccsaceses 201 
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Where no serious injury to the property involved in controversy 
can result from the delay, notice should always be given before a 
receiver is appointed. A case of great urgency should be made to 
appear to justify such an appointment without notice, and wherever 
an injunction or restraining order is sufficient to protect the rights 
of the plaintiff, no reciver should be appointed. The appointment 
of a manager of a line of railway is an extraordinary exercise of 
power. Such appointments should be made only in extreme cases 
clearly justifying such such action. 

Under the Constitution and laws of the State of Florida, a re- 
ceiver cannot be appointed by the judge of one circuit to take posses- 
sion of property in another.— Jd. .. 0... 0... cece cece ce ce eeeeeeeees 


RECEIVER— When appointed on petition and on amended bill— 


Where the bill fails to set forth these equities, and neglects to 
pray for a receiver or for any sequestration of the rents and profits, 
it is not conformable to chancery practice to appoint a receiver upon 
petition without amendment of the bill. A petition in such case 
cannot be attended toin the matter of appointing a receiver as setting 
up substantial equities not otherwise alleged or claimed in the plead- 
ings. The plaintiffs must amend their bill to make these equities 
available. Pasco vs. Gamble and Poole. .............2...eeceeees 


SHERIFF'S SALE ON EXECUTION—What title taken— 


The court decreeing the sale of the real property of a grantor, 
upon execution issued upon judgments at law which it had de- 
clared a lien upon the property, his conveyance having been 
adjudged null and void, cannot authorize the sheriff upon such sale 
to convey the interests of other than the defendants in execu- 
tion ; nor can it direct the sheriff to put the purchaser of such 
premises in possession by turning all others out of possession. The 
purchaser must take such title and right as he may acquire by vir- 
of the Sheriff’s sale on execution. Roper et a/. vs. Hackney et al. . 


SHERIFF’S SALE—Under act of Congress, March 2d, 1867, and July 
19th, 1867— 
Under the act of Congress of March 2, 1867, entitled “ An act for 


the more efficient government of the rebel States,” and the act of 


July 19, 1867, amendatory thereof, the officer commanding the mil- 
itary district in which Florida was embraced was authorized to sus- 
pend a sheriff in the exercise of his power to sell property under 
execution. Purviance vs. Broward............-.0s0seee00 sence 


SET-OFF—Taxes not a subject of— 
Equity will not enjoin the collection of taxes by a municipal cor- 
poration from the property of its creditor until the debt due by the 
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corporation to such creditor is paid. A tax is not the subject mat- 
ter of set-off. Finnegan vs. The city of Fernandina.............. 379 


STATE CREDIT—Power of the Legislature to pledge the credit of 
the State— 

A limitation upon the power of the Legislature in the matter of 
pledging the credit of the State to aid quasi public works, such as 
railways, should be strictly construed, and an act of the Legislature 
authorizing an issue of State bonds in aid of a line of railway dif- 
fering essentially and fundamentally from the line to which the 
power thus to aid was limited by the Constitution, is in this respect 
unconstitutional and void. Holland vs. The State of Florida...... 455 


STATE—Not to be joint owner in any companies— . 

The State is prohibited by the Constitution from becoming “a 
joint owner or stockholder in any company, association or corpora- 
tion.” The State may grant such franchises to others. She cannot 
herself purchase, own, or operate a line of railway.—Jb........... 455 


SUMMONS—As authorized by the code— 
The summons authorized by the Code is not process within the 
meaning of that clause of the Constitution which requires that “ the 
style of all process shall be ‘the State of Florida.’” Gilmer vs. 


SUPERINTENDENT OF SCHOOLS— 


The County Superintendent of Schools has no authority to 
purchase and pay for lands for school purposes without being au- 
thorized by the County Board of Instruction, and money paid 
by the Treasurer upon the order of the Superintendent for land 
purchased without such authority may be recovered by the County 
Board as a corporation, in an action for money had and received. 
Board of Public Instruction for Nassau County vs. Billings....... 687 


SURETIES—Co-sureties on a promissory note— 
Between co-sureties upon a promissory note, the relation of debtor 
and creditor does not exist without payment of the debt by one of 
the sureties. Such relation cannot be called a claim within the 
meaning of the statute of non-claim in this State. May vs. Vann. 553 


SURETIES—Attorneys not to be in appeals— 
An attorney of the Circuit Court is prohibited from being secu- 
rity in an appeal, and a violation of the rule will result in its dis- 
missa]l. Sedgwick vs. Dawkins........ Sescesosececccessscerees 572 


TAXES—Collection of direct taxes under act of Congress June 7th, 


1862. 
The eighth section of the Act of Congress of June 7, 1862, for the 
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collection of direct taxes in insurrectionary districts, provided that 
the owner might, at any time within one year after a sale of lands, 
prove to the satisfaction of the Commissioners that they belonged 
to a certain class of persons, and that they had been unable, by rea- 
we of the insurrection, to pay the taxes or redeem the lands from 
sale within the time limited for paying or redeeming the same, in 
which case the Commissioners were authorized to allow a further 
time to redeem the same, not exceeding two years from the time of 
sale ; and any party interested may appeal from the decision of the 
Commissioners to the District Court of the United States. The 
plaintiffs, whose lands had been sold for taxes, applied to the Com- 
missioners and made certain proofs, whereupon the Commissioners 
made an order that satisfactory proofs required by statute having 
been made, the plaintiffs were entitled to redeem within the two 
years from the day of sale of their lands; and the plaintiffs within 
the two years redeemed the lands from sale—all which appeared by 
the records of the Board of Tax Commissioners; and no appeal 
was taken from their decision to the District Court. The defendant 
now claiming that the plaintiffs were not entitled to redeem the 
lands sold, it is held, that the Board of Tax Commissioners were 
made by law the judges of the sufficiency of the application and 
the proofs, and their order standing unreversed, it is conclusive, the 
courts of the State having no power to review that judgment. The 
redemption by the plaintiffs extinguished the certificate of sale. 
ey SURE DEEN ON, BONS cc enccdccccnsencesccacececsseosese 525 


TITLE TO REAL ESTATE—Clouds upon the title— 


Where an action cannot be sustained upon a conveyance, in the 
absence of rebutting proof, it cannot be said to be a cloud upon the 
GD. - Te TN Fs vc vncviccccvccssececesscssesesesesens 671 


TAXES—The collection of direct taxes, under act of Congress— 


Under the act of Congress of June 7, 1862, providing for the col- 
lection of directtaxes in insurrectionary districts, which provides 
that unless the taxes therein mentioned shall be paid within sixty 
days from the time of levying the same, the title to the property 

: taxed shall “become forfeited” to the United States, there was no 
effectual forfeiture until a sale had been made pursuant to the act. 
The act was designed to be a measure of revenue. 


‘Fhe seventh section of the Act of Congress of June 7th, 1863, 
providing for the collection of direct taxes in the insurrectionary 
districts, declares that the certificates of sale for taxes “ shall be re- 
ceived in all courts and places as prima facie evidence of the regu- 
larity and validity of the sale and of the title of the purchaser un- 
der the same;” and further, “ that the certificate of the Commis- 
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sioners shall only be affected as evidence of the regularity and va- 
lidity of sale by establishing the fact that said property was not 
subject to taxes, or that the taxes had been paid previous to sale, or 
that the property had been redeemed according to the provisions of 
this act.” Held, that the act should be so construed that the owner 
of lands sold for said taxes may show, for the purpose of defeating 
the certificate of sale, that no tax had been legally assessed, or that 
any other step necessary to be taken by the Commissioners had not 
been taken, and, thus, that they were without power to make the 
sale; and that all their essential proceedings which were not con- 
formable to law were of no legal force to affect the title tothe prop- 
erty. Dickerson vs. Acosta. ......cccccccccccccccvecccoce eeeees 


TAX COMMISSIONERS— 


A tax levied by the Direct Tax Commissioners of the United 
States, in 18¢3, in Nassau county, while a small portion only of the 
county had been subject to the military authority of the United 
States, was not authorized by the Act of Congress. The Tax Com- 
missioners were not empowered to enter upon the discharge of 
their duties until the commanding General of the forces of the 
United States had established the military authority of the United 
States throughout the county.—Jd.........cccceeeseee sececeees 


TAX COMMISSIONERS—Sales by, under direct tax, of act of Con- 
gress June, 1862— 

By the act of Congress of June 7, 1862, for the collection of direct 
taxes in insurrectionary districts, “the title of, in, and to each and 
every piece or parcel of land upon which said tax has not been 
paid * * * shall thereupon become forfeited to the United 
States, and, upon the sale hereinafter provided for, shall vest in the 
United States, or in the purchasers at such sale, in fee simple, free 
and discharged from all prior liens, incumbrances, right, title, and 
claim whatsoever.” Under this provision, where the°plaintiff showe 
title under a certificate of sale by the tax commissioners, the evi- 
dence of the defendant’s good title anterior to the tax assessment 
and sale, or of a title by deed from the former owner, is not a de- 
fence. Billings Ws. Btass.....ccccccccccessccccccccccccccscccce 


TAX SALE CERTIFICATE—How far evidence— 


The neglect or refusal of one of three forming a board of United 
States Tax Commissioners to act, or his dissent from the proceed- 
ings of the majority, will not invalidate the act of the majority ; 
and a tax sale certificate signed by two of the commissioners is 
“ prima facie evidence of the regularity and validity of the sale and 
of the title of the purchaser;” and this having been held by the 
Supreme Court of the United States, construing an act of Congress, 
is conclusive upon the State courts —J0d........ $oessesessnese eee 
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TAX SALE—Cannot be set aside by officers of the Treasury De- 
partment— 


There is no power vested by law in the officers of the Treasury 
Department to set aside a sale, or vacate a title acquired by « pur- 
chaser at a sale, for direct taxes; and the assent of the purchaser to 
the setting aside of the sale, after he had conveyed the premises to 
a third person, cannot affect the rights of such third person, unless 
i NE os 0 nnencndcevokesonesdssensesiensseewnes 


TENANTS IN COMMON— 

Crops grown upon the common estate by one tenant in common 
of the land, vest in and become the property of the occupying 
tenant. The other co-tenants have no property in such crops. In 
cases of exclusion, where there is a liability of the occupying 
tenant, it extends only to an accounting for what he has received 
beyond his first share. There is no property or lien in the produce. 

As between tenants in common it is within the power of the 
chancellor in decreeing partition to direct the commissioners to as- 
sign the share containing the homestead to the surviving son, before 
that time occupying the homestead, rather than to surviving grand- 
children. In such case, where the surviving son can retain the 
property, this action of the chancellor will not be disturbed. If, 
however, it is established that the assignment of the homestead will 
result in its going to his creditors, the homestead should be given 
to the grandchildren, as they should be preferred to creditors of the 
GA, Te Ge noo 06 cece ceccccccccnccnesccenssnenncsceveces 


TESTIMONY—In Criminal Practice— 
The act of 1870, entitled “ An act concerning testimony,” gives 
to the accused in all criminal prosecutions the right to make a 
statement, under oath, before the jury, of the matter of his or her 
defence, and does not make the accused a witness in the case, or 
subject him to the rules governing in the examination of witnesses. 


Such statement, when so made, is for the jury alone, and to be 
taken by them into consideration in connection with all the evidence 
of the case, and to be allowed such weight, and such only, as they, 
in their judgment, may see fit to give to it. 

It is not sufficient, in a case of perjury, for the court to charge 
the jury “ that if they believed, from the testimony, that the accused 
took the oath, and that it was false, he was guilty.” The court 
should charge that they must find that the accused took a wilfully 
false oath, and that it must be so taken in relation to matter mate- 
rial to the issue, in order to make him subject to the punishment 


provided for perjury. Miller vs. the State of Florida............ 5 
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TRUST—Deeds of, when not a mortgage— 


The deed of trust executed by the Florida Railroad Company to 
Soutter and McRae, as Trustees, conveying certain lands and lots 
in trust, to sell and convey the same by deeds of conveyance, and 
to devote the proceeds to the payment of liabilities of the company, 
is not a mortgage, but vests the legal title in the Trustees, and they 
are the proper parties to protect the title of such lands as remain 
unconyeyed by them. Soutter and McRae vs. Miller.... ........ 


TRUSTEES OF THE INTERNAL IMPROVEMENT FUND— 


Drainage of swamp lands— 


Under the provisions of the Internal Improvement law of this 
State, it is the duty of the Trustees of the Fund to make such ar- 
rangements for the drainage of the swamp and overflowed iands as 
is most advantageous to the Fund. Trustees of the Internal Im- 
SOOTSMRSRS TURE VA, GOI occ ccc ctccccesvcssscsessvcnsaces 


WRIT OF ERROR—No limitation as to time— 

By the statute of this State there is no limitation of the time 
within which a party convicted of a crime may have a writ of error ; 
and such a writ may be had after the actual execution of the judg- 
ment or sentence. 

The term of imprisonment to the State prison commences with 
the day on which sentence is pronounced. 

The statute provides for the discharge on bail of a prisoner under 
sentence upon the order of the Judge granting a stay of proceedings 
and the allowance of a writ of error. Miller vs. the State of 
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Writ of Error—See title Criminal Practice—Habeas Corpus. 





